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IC Gfm/ Order-ilr()riginaﬂi ~ | KDL/HC/AC/04/2020-21 = |
3 SH.HEMESH CHHABRA, ASSISTANT COMMISSIONER,
D | Uihﬂﬁﬂi}l’assed by KANDLA
| i S R S
E JHeUIfeAI®/Date of order 13/05/2020 T v
| F Mﬁfbateo[issue 13/05/2020 - |
| 'G | cerrueEeuEiAl®, SCN No. & Date WAIVED SCN AND PERSONAL HEARING JI
MR. SEYAD KADAR, ONO. 1/45 A, NNO: 1/6, |
'H | AR, IENOTICEE/PARTY PALLIVASAL STREET, POOTTAI VILUPPURAM, ‘
| TAMILNADU-606401 - ]

1. =z sftw gw J3tam 1 7 wme g G 3

This Order - in - Original is granted to the concerned free of charge.

2 R 5 =% = afiw 9wy & wwge § @ 9 i gqew afiw frwmaeft 1982 F w3 ¥ wvg o9
J=1 = FuEEw 1962 T 9T 128A (1) F d@AG WUA HIU- 3HIAWGAAATEGATIAUTATT FIHF T
T 2-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A (1) (a) of Customs Act, 1962
read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 to:

“#mr e sgew (3rften), wiweT
dfw ff 7, 33 orax, e otw dRTT ¥ R smww aF
FgHerae 380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
7tk Floor, Mridul Tower, Behind Times of India, Ashram Road
Ahmedabad - 380 009.”

3. WA AT 60 2 iR
i @ within sixty days from the date of communication of thisorder.

- 0T =g e sfufRaw ¥ mmw - ww @ e ww @ owiRv @ e oA
Haw -

ed by a fee of Rs 2/- under Court Fee Act it mustaccompanied by -

A waar wrE o afy o st ¥ HANT AT oF ATATITH-

# fowifra /- T AT AT e e smer wwm dmr wifkw

der or any other copy of this order, which must bear a Court Fee Stamp of Rs. 2/-
prescribed under Schedule - I, Item 6 of the Court Fees Act, 1870.

RVE/ THIAT AR W QAT AT W dewfar s aey |

rest / fine / penalty etc. should be attached with the appeal memo.

(arfre) sfufaw g o s 1982, 1962 ¥ %=y &t SrauTi ¥ et
""‘- Customs (Appeals) Rules, 1982 and other provisions of the Customs Act, 1962

a=% A7 quir fare # d@ T i, EP AT frare &
FIAT EOTI i : Ll &,

the Tribunal on payment of 7

:5% of the duty demanded where d
*nalty alone is in dispute, 24 uty or duty
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703 (hcrcinaftcr
NNO: 1/6,
' 1IN India
transferee suhmiltcd
Qection 77 of the
pnnicd baggage declared as
62.000/-, as declared by
o. CRSU9I 529089 under
and the same

M3 131
. 1/45 a,
arrive

BRIEF FACTS OF THE CASE:

Mr. Seyad Kadar, holding Indian Pa

/ referred to as the transferee) having hi
pallivasal Streel, poottai, Viluppuram,
from Dubai, UAE on 15.01 2020. On U2

Transfer of Residence, aration
Customs Act, 1062 for clear
OId clothes and Personal Effects’ value
himsell. The said bagrage found stuffed in conté
Bill of Lading No. BMI;'I‘ZMXY()I)R)&‘ dated 1
transshipped to AV Joshi CFS, Gandhidham.

Tnmilnmll
)‘?.()5.2()2(). the
Bageage Decl List under
ance of his unaccom
d at Rs.
ner n

1.03.2020

was

¢clearance of

fit of duty free
r Transfer

hold cargo’ unde
d 09.05.2020 on

1.2 The transferee requested for availing the bene
cts and used house

goods declared as ‘personal effe

of Residence/Baggage Rules, 2016 on undertaking date

account of settlement in India members .
in the name ol

mentioned native place. The transferce ex
Mr Gaurav Rameshchandra patel, who performed the action

transferee during the process 0

along with his family at his above

ecuted an authority
s on behalf of the

f examination.

1.3 Also, Section 77 of the Customs Act, 1962 stipulates that the owner of
any baggage shall, for the purpose of clearing it, make a declaration of its
contents to the proper officer. Also, Section 79 of the Customs Act, 1962 states
that. Bona fide baggage is exempted from duty subject to fulfillment of
condition mentioned there under. Notification No. 30/2016-Customs (N.T.)
dated 01.03.2016 as amended is relevant in respect of Transfer of Residence.

aiming benefits under transfer of

1.4 The terms and conditions for cl
le6 of the Baggage Rules, 2016 as

residence have been laid down under Ru

below:
fa) Minimum stay of two years abroad, immediately preceding the date of his

arrival on transfer of residence
(b) Total stay in India on short visit during the preceding two years should

not exceed six months limit
{¢) Passenger has not availed this concession in the preceding three years.

15 In ﬂlc prcsent case the transferee is Citizen of India and Holding Indian
| msﬂ& M3131703 and has sought TR benefit under Rule 6 of the
: Ru ~which provides:

to India after having stayed abroad for minimum two
ceding the date of arrival in India, will claim
uty as under:

hold articles other than those listed at annexure-I or
g articles mentioned in Annexure-lII upto an
N rupees.”

ed abroad for more than 2 years, immediately
-(15.0’1.2020) on Transfer of Residence and his
sit during the two preceding years is less than
h.as not availed this concession in the preceding

twgpof the goods has been carried out on
P officers, Customs House, Kandla. The
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: i s scanned
said container was also earmarked for scanning. ACC“‘Td‘ngg‘o:f{:E&m Zone’
by Container Scanning Division who found the ‘lnr.:onsmt(?n 2 or © No.8/20-

/ in the container and informed to DP section vide their C_ s, It W
12/Con./CSD/2019-20 dated 19.03.2020. puring the f"j*m'“‘__‘ l‘r‘om Sha
noticed that there were many small-small packages. [«Iurlhtr. —
examination of baggages it appeared that some goods.arc 1r1 large n 5
Thus the import claimed to be under “Transfer of Residence 3ppcaf¢b eﬁt'
other than bona fide TR and the transferee is not eligible for the TR benelit.
During examination no prohibited or restricted items were found.

1.8 It appeared that the value of imported goods was more than (leF:lared an;i

there is gross undervaluation. To ascertain the value of goods, Shri Anchll” :

Kukad. Government Approved Valuer (Reg. Cat-VII/19/2013-14), Adipur,

Kutch was called. After inspection of the said goods, the said govt. approved

valuer valued the said goods Rs. 2.10,000/- (Rupees Two Lakh Ten

Thousands only) as fair value vide their certificate Ref No.

AYK:VAL:01004:2020 dated 12.05.2020. The said value was not contested by

the transferee through his authorized representative.

2. PERSONAL HEARING & DEFENCE REPLY:

2.1 The transferee submitted his undertaking dated 12.05.2020 to the

Assistant Commissioner (DP), CH, Kandla, stating that he agrees to bear sole
responsibility for settlement of all issues, matters, €rrors or penalties which
shall arise; that he agrees to indemnify the department for all the liability as a
result of the enquiry;that he agrees to pay all the Customs Duty/fine/penalty
arising from the legal formalities under the Customs Act, 1962 that he does
not want any Show Cause Notice and Personal Hearing in the matter for early
disposal and release of goods.

3. DISCUSSION & FINDINGS:

3.1 1 have carefully gone through the entire case records i.e. Transfer of

Residence form, Baggage Declaration List, Value declared by the transferee

and fair valuation given by the Government Approved Valuer and other

relevant material available on records. The transferee has stayed abroad for

mthan2 years, immediately preceding the date of his arrival (15.01.2020)

sfer Mdenccand his total stay in India on short visit during the

irs is less than six months.Thus, in terms of Rule 6 of the

6 (read with baggage Rule, 1998 and Amendment rules
the benefit of TR.

lecided in the instant case is whether the said cargo
No. CRSU9152989 under Bill of Lading No.
1.03.2020 of the transferee can be considered as

ggage Rules, 2016 and given the benefit of TR

were examined in the presence of authorized
- I also find that no restricted /prohibited goods
gages. Further, it is noticed that the value
pect of the cargo in question i.e. Rs. 62,000/-
determined by the Govt. Approved Valuer

h
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Policy (2015-20) stipulates that

3.4 Further, Para 2.26 of the Foreign Trade
as part of

Bona fide household goods and personal effects may be imported . ;
passenger baggage as per limits, terms and conditions thereof notified in
Baggage Rules by the Ministry of Finance.

3.5 In view of the discussions in foregoing paras, I find that for Bona fide
Baggage items, as it is observed that the subject baggage consisted of many
small- small packages which apparently may belong to several persons nthf‘.r
than the transferee. Further, the baggages contain some goods which are in
large numbers, which further confirms that they are meant for delivery to
different persons. Therefore, I find that the said baggage cannot be construed
as bona fide personal unaccompanied baggage under the Baggage Rules, 2016
and Section 79 of the Customs Act, 1962. Besides, in terms of CBEC Circular
No. 35/2007-Customs dated 28.09.2007, single passenger arriving India,
bringing goods for several persons cannot be considered as bona fide baggage
and all cases of import of unaccompanied baggage other than in the nature of
“bona fide baggage” have to be adjudicated for levy of fines/penalties for
violation of Foreign Trade Policy. I also find that the aforementioned circular is
squarely applicable to the instant case. The relevant portion of the circular is

reproduced below for ready reference.

“ Kind attention is invited to the Minutes of the Chief Commissioners’ Conference
held in Bangalore in December, 2006, wherein the issue of misuse of the facility
of unaccompanied baggage was discussed (Item No.7-iii). It is reported that a
single passenger arriving into India brings goods said to be belonging to several
other persons as her unaccompanied baggage and that clearance of all such
goods was being permitted at some of the airports/Customs station without
mvoking any penal provisions. Colloquially ther is referred to as “door-to-door
delivery” traffic. It was clarified during the meeting that only ‘bonafide
baggage’ of that passenger is allowed for import either along with the passenger
or as her unaccompanied baggage. It was decided that the filed formations
would be alerted about ther misuse.

2. It is, therefore, reiterated that all the provisions of Customs Act, 1962 and
Baggage Rules, 1998 are applicable to unaccompanied baggage as they are
applicable to baggage (accompanied), except the free allowance which is not
available for unaccompanied baggage. Hence, it may be ensured by the officers
attending to the clearance of the unaccompanied baggage at all customs
stations that “bonafide” nature of the baggage is established before allowing
clearance. The exceptions relating to various restrictions as provided in Rule 3 (i)
jon from application of Rules in certain cases) Order,

e, the same cannot be allowed to be used as means to
provisions  applicable to  normal  imports.

L panied baggage other than in the nature

> to be adjudicated for levy of fines / penalties

Trade Policy.”

e has declared the value of the goods container in
at Rs.62,000/-, whereas the value of the said
Government Approved Valuer at Rs.2,10,000/-.
, been mis-declared by the transferee. Therefore,
rejected in terms of Rule 12 of the Customs
ue of Imported Goods) Rules, 2007 read with
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d that actual value of the

d through government
dby the transferee.

Section 14 of the Customs Act, 1962. Further, 1 fin
goods covered under the subject TR has been ascertaine
amx-oved valuer and the same has not been conte‘ste o e o
instead the transferee has submitied that he would discharge the liability o

:cable duty on the subject goods. Therefore, 1 hold that the values
ascertained by the government valuer, as discussed above, in respect of the
baggage items, as true, correct and fair value.

3.7 In view of discussion as stated in above paras, I find that for the act of
contravention of various provisions by the transferce as discussed above, the
benefit of clearance of baggage free of duty cannot be allowed under Baggage
Rule, 2016. Accordingly, the Duty has to be calculated without grant'lng
exemption contained in Baggage rules, 2016. Accordingly, the Duty on subject

goods comes to:-
Ra Social
_ | Name of : e Value BCD Welfare Total
SN | jtems * | GnRs) (in Rs.) Cess (in Rs.)
duty (in Rs.)
Personal
= B 35% 2.10,000/- | 73,500/- 7,350/- 80,850/-
Household
goods

3.8 In view of the duty calculation tabulated hereinabove, I find that the
transferee is liable to pay Customs duty to the tune of Rs. 80,850/-on the
assessed value of the goods ascertained by the Government Approved Valuer

(ie. Rs 2,10,000/-).

3.9 I find that the miscellaneous baggage items i.e. personal effects and
household goods covered under the subject TR have been mis-declared in
respect of value and thus are liable to confiscation under Section 111(m) of the
Customs Act, 1962. In view of the facts and circumstances, [ find it
appropriate to grant an option to redeem the miscellaneous baggage items on
payment of appxopnatc redemption fine as provided under Section 125 of the

ellaneous household goods brought by the transferee are
1 as “old and used clothes”, “personal effects”, “old and
etc. I also find that the quantity of some of the goods of
in such a quantity that it may be meant for different
goods are having name and address of different
e of the goods declared by the transferee i.e.
the fair value determined by the Government
0,000/-. Yet, I also take into account that the value
onal items may be taken differently by different
that the value declared by the transferee is much
ertained by the experienced Government approved
)ds became liable for confiscation under Section
962 and therefore, the transferee is also liable for
of the Customs Act, 1962.

J
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(i)

(i)

(iv)

n view of above, I pass the following order:-

ORDER

[ hereby reject the Transfer of Residence Claim as bonafide TR/Baggage under
Baggage Rules, 2016 and declared value of the unaccompanied baggage by the
transferee under Rule 12 of the Customs Valuation (Determination of value
ofimported goods) Rules, 2007. [ order to re-determine total value of
Rs.2,10,000/-(Rupees Two Lakh Ten Thousands only), as ascertained by the
Government Approved Valuer to be correct and fair value for calculation of
Customs duty of baggage under Rule 3 of the Customs Valuation
(Determination of value of imported goods) Rules, 2007 read with Section 14 of
the Customs Act, 1962;

I confirm the demand ofCustoms Duty of Rs.80,850/- (Rs.73,500/- as BCD
and Rs.7,350/- as Social Welfare Surcharge)as calculate in para 3.7 above on
re-determined value of Rs.2,10,000/-as ascertained by the Government

Approved Valuer.

I order to confiscate the miscellaneous baggage items i.e. personal effects and
household goods etc. covered under the subject TR liable to be confiscate
under section 111(m) of the Customs Act, 1962. However, in lieu of
confiscation, I grant an option to redeem the said baggage items on payment of
redemption fineof Rs 21,000/-under section 125 of the Customs Act, 1962;

I impose a penalty of Rs. 11,000/-upon Mr. Seyad Kadar under Section 1 12(b)
of the Customs Act, 1962; \q 3)0
(Hemé Chhabra)
Assistant Commissioner
Custom House, Kandla
F.No. S/20-04/DP/TR/2020-21 Dated: 13.05.2020
To,
Mr.Seyad Kadar,

ONo. 1/45 a, NNO: 1/6, Pallivasal Street,
Poottai, Viluppuram,
Tamilnadu-621206.

ommissioner (RRA), Custom House, Kandla.
ommissioner (Recovery), Custom House, Kandla.
Section) for uploading on the website.

D SECTION

Oime, Handin
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