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This Order - in - Original is granted to the concerned free of charge.
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Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A (1) (a

1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 to:
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Appeal shall be " within sixty days from the date of communication of thisorder.
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or any other copy of this order, which must bear a Court Fee Stamp of Rs.
prescribed under Schedule - I, Item 6 of the Court Fees Act, 1870.
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3 / fine / penalty etc. should be attached with the appeal memao.
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Tribunal on payment of 7.5% of the duty d
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@ BRIEF FACTS OF THE CASE:
Mr.Manoharan Subramaniyan, holding Indian Passport No. P0613169
o as the ‘transferee’) having his address at No. 2/299,
Kannanur, Thuraiyur, Tiruchirappalli Rural,
dia from Dubai, UAE on 19.11.2019. On
ed Transfer of Residence, Baggage
ms Act,1962 for clearance of
lothes and Personal Effects’
said baggage found
Bill of Lading

s transshipped to

(hereinafter referred t
Markadiyan Kovil street,

Tamilnadu arrived in In
06.05.2020, the transferee submitt
st under Section 77 of the Custo
his unaccompanied baggage declared as ‘Old ¢
valued at Rs. 69,500/-, as declared by himself. THE
stuffed in container no. ECMU9299158 under

No.BMLJEAIXY00333 dated 16.03.2020 and the same wWa
A.V Joshi CFS, Gandhidham.

Declaration Li

1.2 The transferee requested for availing the benefit of duty free clearance
of goods declared as ‘personal effects and used house hold cargo’ under
Transfer of Residence/Baggage Rules, 2016 on undertaking dated
51.04.2020 on account of settlement in India along with his family
members at his above mentioned native place. The transferee executed an
authority in the name of Mr.Gaurav Rameshchandra Patel, who performed

the actions on behalf of the transferee during the process of examination.

1.3 Also, Section 77 of the Customs Act, 1962 stipulates that the owner of
any baggage shall, for the purpose of clearing it, make a declaration of its
contents to the proper officer. Also, Section 79 of the Customs Act, 1962
states that, Bona fide baggage is exempted from duty subject to fulfillment
of condition mentioned there under. Notification No. 30/2016-Customs
(N.T.) dated 01.03.2016 as amended is relevant in respect of Transfer of

Residence.

1.4: .T.he terms and conditions for claiming benefits under transfer of
msxdcncg_l?gvg becn laid down under Rule6 of the Baggage Rules, 2016 as

A bk Al

of two years abroad, immediately preceding the date of

f residence
ia on short visit during the preceding two years

transferee is Citizen of India and Holding
and has sought TR benefit under Rule 6 of
provides:

Scanned with CamScanner



g stayed abroad for minimum two

% erson returning to India after havin _ : '
- s in India, will claim

years immediately preceding the date of arrival

concessional rate of duty as under: ‘ |
1 Personal and House hold articles other than those listed at annexure-|
. an

or Annexure-II but including articles mentioned in Annexure-III upto

aggregate value of Three lakh rupees.”

1.6 The transferee has stayed abroad for more than 2 years, immediately

preceding the date of his arrival (19.1 1.2019) on Transfer of Resiclcn(fc and
his total stay in India on short visit during the two preceding years is less
than 180 days. Further, transferee has not availed this concession in the

preceding three years.

1.7 As directed, 100% examination of the goods has been carried out on
08.05.2020 & 11.05.2020 by the DP officers, Customs House, Kandla. The
said container was also earmarked for scanning. Accordingly, it was
scanned by Container Scanning Division who found the ‘Inconsistent’ or
‘Hidden Zone’ in the container and informed to DP section vide their letter
F.No.S/20-12/Con./CSD/2019-20 dated 07.04.2020. During the
examination, it was noticed that there were many small-small packages.
Further, from the examination of baggages it appeared that some goods are
in large numbers. Thus the import claimed to be under “Transfer of
Residence” appeared to be other than bona fide TR and the transferee is not
eligible for the TR benefit. During examination no prohibited or restricted

items were found.

1.8 It appeared that the value of imported goods was more than declared

and there is gross undervaluation. To ascertain the value of goods, Shri
Anwar Y. Kukad, Government Approved Valuer (Reg. Cat-VII/19/2013-14),
Adipur, Kutch was called. After inspection of the said goods, the said govt.
approved valuer valued the said goods Rs. 2,05,000/- (Rupees Two Lakh
Five = Thousands only) as fair value vide their certificate Ref No.
AYK:VAL:01001:2020 dated 11.05.2020. The said value was not contested
by the transferee through his authorized representative.

£

2l -'-—.rq-‘-—:d‘ Yir
7 R
o >

RING & DEFENCE REPLY:

bmitted his undertaking dated 11.05.2020 to the
), CH, Kandla, stating that he agrees to bear
nent of all issues, matters, errors or penalties
ees to indemnify the department for all the
uiry; that he agrees to pay all the Customs
| the legal formalities under the Customs Act,
Show Cause Notice and Personal Hearing
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and release of goods. The transferee has

® in the matter for early disposal
food items, that

also submitted a Notarized undertaking with respect to the
they are exclusively meant for his personal use and no part of the food
items will be sold/released in to the domestic market in any manner. The
transferee has also submitted Form 7 as per Rule 7(2) of the Food Safety
and Standards (Import) Regulations, 2017, declaring food items for his
exclusive personal use and that no part of the aforementioned goods will be

sold/ released into the domestic market in any manner.

3. DISCUSSION & FINDINGS:

3.1 I have carefully gone through the entire case records i.e. Transfer of
Residence form, Baggage Declaration List, Value declared by the transferee
and fair valuation given by the Government Approved Valuer and other
relevant material available on records. The transferee has stayed abroad for
more than 2 years, immediately preceding the date of his arrival
(19.11.2019) on Transfer of Residence and his total stay in India on short
visit during the two preceding years is less than six months. Thus, in terms
of Rule 6 of the Baggage Rules, 2016 (read with baggage Rule, 1998 and

Amendment rules 2006, he is eligible for the benefit of TR.

3.2 The issue to be decided in the instant case is whether the said cargo
arrived in Container No. ECMU9299158 under Bill of Lading No.

BMLJEAIXY00333 dated 16.03.2020 of the transferee can be considered as
bonafide baggage under Baggage Rules, 2016 and given the benefit of TR

Rules.

3.3 I find that the baggages were examined in the presence of authorized
representative of the transferee. I also find that no restricted/ prohibited
goods were found from the said baggages. Further, it is noticed that the
value declared by the transferee in respect of the cargo in question i.e. Rs.
69,500/~ is lower than the fair value determined by the Govt. Approved

Valuer amounting to Rs 2,05,000/-.

. Para 2.26 of the Foreign Trade Policy (2015-20) stipulates
ehold goods and personal effects may be imported as
aggage as per limits, terms and conditions thereof

ules by the Ministry of Finance.

1ssions in foregoing paras, I find that for Bona fide
yserved that the subject baggage consisted of many
hich apparently may belong to several persons
rther, the baggages contain some goods which
ch further confirms that they are meant for
Therefore, I find that the said baggage cannot
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be construed as bona fide personal unaccompanied baggage uncller tl?e
L Baggage Rules, 2016 and Section 79 of the Customs Act, 1962. Besides, 1n

terms of CBEC Circular No. 35/2007-Customs dated 28.09.2007, single
persons cannot be

passenger arriving India, bringing goods for several :
of unaccompanied

considered as bona fide baggage and all cases of import
baggage other than in the nature of “bona fide baggage” have t(_) be
adjudicated for levy of fines/penalties for violation of Foreign Trade Policy. I
also find that the aforementioned circular is squarely applicable to the
instant case. The relevant portion of the circular is reproduced below for
ready reference.

“ Kind attention is invited to the Minutes of the Chief Commissioners’
Conference held in Bangalore in December, 2006, wherein the issue of
misuse of the facility of unaccompanied baggage was discussed (Item No.7-
iii). It is reported that a single passenger arriving into India brings goods said
to be belonging to several other persons as her unaccompanied baggage and
that clearance of all such goods was being permitted at some of the
airports/ Customs station without invoking any penal provisions. Colloguially
ther is referred to as “door-to-door delivery” traffic. It was clarified during
the meeting that only ‘bonafide baggage’ of that passenger is allowed for
import either along with the passenger or as her unaccompanied baggage. It
was decided that the filed formations would be alerted about their misuse.

2. It is, therefore, reiterated that all the provisions of Customs Act, 1962 and
Baggage Rules, 1998 are applicable to unaccompanied baggage as they are
applicable to baggage (accompanied), except the free allowance which is not
available for unaccompanied baggage. Hence, it may be ensured by the
officers attending to the clearance of the unaccompanied baggage at all
customs stations that “bonafide” nature of the baggage is established before
allowing clearance. The exceptions relating to various restrictions as provided
in Rule 3 (i) of Foreign Trade (Exemption from application of Rules in certain
cases) Order, 1993 in respect of baggage, specified goods including consumer
electronic items etc., are part of the facilitation measures available to
( “in respect of her personal effects and hence, the same cannot be
. as means to circumvent the legal provisions applicable to

imports.

e have to be adjudicated for levy of fines
_of the Foreign Trade Policy.

»

- has declared the value of the goods container
e at Rs.69,500/-, whereas the value of the
. by the Government Approved Valuer at
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Rs.2,05,000/-. Thus, I find that the value has been mis-declared by the

transferee. Therefore, the declared value is liable to be rejected in terms of

Rule 12 of the Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007 read with Section 14 of the Customs Act, 1962.

Further, I find that actual value of the goods covered under the subject TR
has been ascertained through government approved valuer and the same
has not been contested by the transferee. Instead the transferee has
submitted that he would discharge the liability of applicable duty on the
subject goods. Therefore, I hold that the values ascertained by the
government valuer, as discussed above, in respect of the baggage items, as
true, correct and fair value.

3.7 In view of discussion as stated in above paras, I find that for the act of
contravention of various provisions by the transferee as discussed above,
the benefit of clearance of baggage free of duty cannot be allowed under
Baggage Rule, 2016. Accordingly, the Duty has to be calculated without
granting exemption contained in Baggage rules, 2016. Accordingly, the
Duty on subject goods comes to:-

Rate Social
Name  of Value BCD Welfare Total
SN | . of . X .
items duty (in Rs.) (in Rs.) Cess (in Rs.)
(in Rs.)
Personal
Effects & 5
1. Household 35% 2,05,000/- | 71,750/- 7,175/ - 78,925/ -
goods

the duty calculation tabulated hereinabove, 1 find that the
to pay Customs duty to the tune of Rs.78,925/-on the
the goods ascertained by the Government Approved

aneous baggage items i.e. personal effects and
under the subject TR have been mis-declared in
liable to confiscation under Section 111(m) of
view of the facts and circumstances, I find it
on to redeem the miscellaneous baggage items
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on payment of appropriate redemption fine as provided under Section 125

of the Customs Act, 1962.

3.10 I find that miscellancous houschold goods brought by the transferce
are varied in nature such as “old and used clothes”, “personal effects”, “old
and used household items” ete. 1 also find that the quantity of some of the
goods of a particular category is in such a quantity that it may be meant for
different persons and also the goods are having name and address of
different recipients. Also the value of the goods declared by the transferee
i.e. Rs.69,500/- is lower than the fair value determined by the Government
approved valuer i.e. Rs. 2,05,000/-. Yet, I also take into account that the
value of these old and used personal items may be taken differently by
different individuals. However, fact is that the value declared by the
transferee is much lower than the fair value ascertained by the experienced
Government approved valuer. Thus the said goods became liable for
confiscation under Section 111(m) of the Customs Act,1962 and therefore,
the transferee is also liable for penalty under Section 112(b) of the Customs

Act, 1962.

4. In view of above, I pass the following order:-
ORDER

(@) 1 hereby reject the Transfer of Residence Claim as bonafide TR/Baggage
under Baggage Rules, 2016 and declared value of the unaccompanied
baggage by the transferee under Rule 12 of the Customs Valuation
(Determination of value imported goods) Rules, 2007. 1 order to re-
determine total value of Rs.2,05,000/-(Rupees Two Lakh Five Thousands
iny)_, as ascertain_ed by the Government Approved Valuer to be correct and
ue for calc glaﬁon of Customs duty of baggage under Rule 3 of the
1 (Determination of value of imported goods) Rules, 2007
of the Customs Act, 1962;

of Customs Duty of Rs.78,925/- (Rs.71,750/- as
:-:Sqmal Welfare Surcharge)as calculate in para 3.7
) j"?alue of Rs.2,05,000/-as ascertained by the
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Customs Act, 1962;

under Section 112(b) of the Customs Act, 1962;

F.No. S/20-03/DP/TR/2020-21

To,

Mr.Manoharan Subramaniyan,

No. 2/299, Markadiyan Kovil street,
Kannanur, Thuraiyur, Tiruchirappalli Rural,
Tamilnadu-621206.

Copy to:-

payment of redemption fine of Rs 21,000/-under section 125 of the

(iv) I impose a penalty of Rs. 11,000/-upon Mr. Manoharan Subramaniyan

(Heme<h Chhabra)

Assistant Commissioner
Custom House, Kandla

Dated: 11.05.2020

1) The Deputy/Asst. Commissioner (RRA), Custom House, Kandla.
2) The Deputy/Asst. Commissioner (Recovery), Custom House, Kandla.
3 e Superintendent(EDI Section) for uploading on the website.

4) Guard file.

1 & MAY 2020

| INWARD SECTICH |
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Custom House, Kanicd §
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