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BRIEF FACTS OF THE CASE:

Mrs.Patel Minaxiben NayanKumar holding  British ~ Passport
N0.527937023(hereinafter referred to as the ‘transferee’) having a.dd‘rr:ss df
Mandir Faliyu, Lakhanpore, Lakhanpor, Surat,Gujarat-394352 arrived in
India from U.K. on 20.02.2020. On 16.04.2020,the transferee submitted
Transfer of Residence, Baggage Declaration List under Section 77 of the
Customs Act,1962 for clearance of her unaccompanied baggage declared as
©Old clothes and Personal Effects’ valued at Rs.1,23,540/-, as declared by
herself. The said baggage found stuffed in container no. TLLU4662188 under
Bill of Lading No.LPL0938069 dated 25.02.2020 and the same Wwas
transshipped to A.V Joshi CFS, Gandhidham.

1.2 The transferee requested for availing the benefit of duty free clearance of

goods declared as ‘personal effects and used house hold cargo’ under Transfer
of Residence/Baggage Rule,2016 on undertaking dated 16.04.2020 on
account of settlement in India along with her family members at her above
mentioned native place. The transferee executed an authority in the name of
Mr.Valji Chetandas Sadhu, who performed the actions on behalf of the
transferee during the process of examination.

1.3 Also, Section 77 of the Customs Act, 1962 stipulates that the owner of
any baggage shall, for the purpose of clearing it, make a declaration of its
contents to the proper officer. Also, Section 79 of the Customs Act, 1962 states
that, Bona fide baggage is exempted from duty subject to fulfillment of
condition mentioned there under. Notification No. 30/2016-Customs (N.T.]

dated 01.03.2016 as amended is relevant in respect of Transfer of Residence.

1.4 The terms and conditions for claiming benefits under transfer of
residence have been laid down under Rule6 of the Baggage Rules, 2016 as
below:

(@) Minimum stay of two years abroad, immediately preceding the date of
her arrival on transfer of residence

(b) Totalstaym India on short visit during the preceding two years should
‘not exceed six months limit
s not availed the concession in the preceding three years.

the transferee is Overseas Citizen of India and

No. 527937023 and has sought TR benefit under
2016, which provides:

a after having stayed abroad for minimum two
the date of arrival in India, will claim

old articles other than those listed at annexure-I or

rt visi; dux:ing the two preceding years is less
S0 not availed TR benefit for three years.
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1.7 As directed, 100% examination of the goods has been carried out on
16.04.2020& 17.04.2020 by the DP officers, Customs House, Kandla, The said
container was also earmarked for scanning. Accordingly, it was scanned by
Container Scanning Division who found the Inconsistent’ or ‘Hidden Zone’ in
the container and informed to DP section vide their letter F.No. S/20-
12/Con./CSD/2019-20 dated 10.04.2020.During the examination, it was
noticed that there were many small-small packages. Thus, it appeared that the
bags contained the items which could be meant fordelivery to different
persons.Further, during examination of the baggages, it appeared that most. of
the baggages were having name and address of different persons which
confirms that these are for delivery to them. Further, from the examination of
baggages it appeared that somegoodsare in large numbers, which f;urther
confirms that they are meant for delivery to different persons.Hence the import
claimed to be under “Transfer of Residence” appeared to be other than bona
fide TR and the transferee is not eligible for the TR benefit. During
examination no prohibited or restricted items were found.

1.8 It appeared that the value of imported goods was more than declared and
there is undervaluation. To ascertain the value of goods, Shri Anwar Y. Kukad,
Government Approved Valuer (Reg. Cat-VII/19/2013-14), Adipur, Kutch was
called. After inspection of the said goods, the said govt. approved valuer valued
the said goods Rs.2,10,000/-(Rupees Two Lakh Ten Thousand only) as fair
value vide their certificate Ref No. AYK:VAL:0971:2020 dated 17.04.2020. The
said value was not contested by the transferee through her authorized

representative.

2. PERSONAL HEARING & DEFENCE REPLY:

2.1 The transferee submitted her undertaking dated 17.04.2020 to the
Assistant Commissioner (DP), CH, Kandla, stating that she agrees to bear sole
responsibility for settlement of all issues, matters, errors or penalties which
shall arise; that she agrees to indemnify the department for all the liability as
a result of the enquiry;that she agrees to pay all the Customs
Duty/fine/penalty arising from the legal formalities under the Customs Act,
1962 and Rules/Regulations and that she does not want any Show Cause
Notice and Personal Hearing in the matter for early disposal and release of

goods.
3. DISCUSSION & FINDINGS:

- gone through the entire case records i.e. Transfer of
ge Declaration List, Value declared by the transferee
given by the Government Approved Valuer and other
able on records.

be decided in the instant case is whether the said cargo
0. TLLU4662188 shipped vide Bill of Lading
2.20200f the transferee can be considered as
aggage Rules, 2016 and given the benefit of TR

eswere examined in the presence of authorized
I also find that no restricted /prohibited goods
ggages. Further, it is noticed that the value
in respect of the cargo in question i.e. |
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ned by the Govt. Approved

Rs.1,23,540/- is lower than the fair value determi

valuer amounting to Rs.2,10,000/-.
{2015—20) stipulates that

mported as part of
hereof notified in

of the Foreign Trade Policy
sonal effects may be i
rms and conditions t

3.4Further, Para 2.26
Bona fide household goods and per
passenger baggage as per limits, te
Baggage Rules by the Ministry of Finance.
ussions in foregoing paras, [ find that for Bona fide

he subject baggage consisted of many
to several persons other

3.5In view of the disc
Baggage items, as it is observed that t
small- small packages whichapparently may belong . ;
than the transferee. Further, the baggages contain some goods which are 1

large numbers, which further confirms that they are meant for delivery to
different persons. Further, during examination of the baggages, it appeared
that most of the baggages Were having name and address of different persons
which confirms that these are for delivery to them. Therefore, | find that the
said baggage cannot be construed as bona fide personal unaccompanied
baggage under the Baggage Rules, 2016 and Section 79 of the Customs Act,
1962. Besides, in terms of CBEC Circular No. 35/2007-Customs dated
28.09.2007, single passenger arriving India, bringing goods for several persons
cannot be considered as bona fide baggage and all cases of import of
unaccompanied baggage other than in the nature of “bona fide baggage” have
to be adjudicated for levy of fines/penalties for violation of Foreign Trade
Policy.I also find that the aforementioned circular is squarely applicable to the
instant case. The relevant portion of the circular is reproduced below for ready

reference.

« Kind attention is invited to the Minutes of the Chief Commissioners’

Conference held in Bangalore in December, 2006, wherein the issue of misuse of
the facility of unaccompanied baggage was discussed (Item No.7-iii). It 1s
reported that a single passenger arriving nto India brings goods said to be
belonging to several other persons as her unaccompanied baggage and that
clearance of all such goods was being permitted at some of the
airports/ Customs station without invoking any penal provisions. Colloguially
ther is referred to as “door-to-door delivery” traffic. It was clarified during
the meeting that only ‘bonafide baggage’ of that passenger is allowed for import
either along with the passenger or as her unaccompanied baggage. It was
decided that the filed formations would be alerted about ther misuse.

iterated that all the provisions of Customs Act, 1962 and
)98 are applicable to unaccompanied baggage as they are
mpanied), except the free allowance which is not
baggage. Hence, it may be ensured by the officers
~of the unaccompanied baggage at all customs
ire of the baggage is established before allowing
g to various restrictions as provided in Rule 3 (i)
om application of Rules in certain cases) Order,
pecified goods including consumer electronic item;
easures available to passenger in respect of her
e,sar_ne cannot be allowed to be used as means to
ions applicable to normal imports.

“ panied baggage other than in the nature
be adjudicated for levy of fines / penalties
ade Policy.”

|
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3.61 find that the transferee has declared the value of the goods container in
her unaccompanied baggage at Rs.1,23,640/-, whereas the value of the said
goods were ascertained by the Government Approved Valuer at Rs.2,10,000/-
Thus, I find that the value has been mis-declared by the transferee. Therefore,
the declared value is liable to be rejected in terms of Rule 12 of the Customs
Valuation (Determination of Value of Imported Goods) Rules, 2007 read with
Section 14 of the Customs Act, 1962. Further, I find that actual value of the
goods covered under the subject TR has been ascertained through government
approved valuer and the same has not been contestedby the transferee.
Instead the transferee has submitted that she would discharge the liability of
applicable duty on the subject goods. Therefore, I hold that the values
ascertained by the government valuer, as discussed above, in respect of the

baggage items, as true, correct and fair value.

ssion as stated in above paras, I find that for the act of

3.7 In view of discu
discussed above, the

contravention of various provisions by the transferee as
benefit of clearance of baggage free of duty cannot be allowed under Baggage
Rule, 2016. Accordingly, the Duly has to be calculated without granting
exemption contained in Baggage rules, 2016. Accordingly, the Duty on subject

goods comes to:-

Social
Name  of Rfate Value (in| BCD(in Welfare Total (in
=i items s.t Rs.) Rs.) Cess (in| Rs.
M Rs.)
Personal
1. | Effects = &liar0s | 2,10,000/- | 73,500/- 7.350/- | 80,850/-
Household
/ / goods

3.8In view of the duty calculation tabulated hereinabove, I find that the
transferee is liable to pay Customs duty to the tune of Rs.80,850/- on the
assessed value of the goods ascertained by the Government Approved Valuer
(i.e. Rs.2,10,000/-).

the miscellaneous baggage items i.e. personal effects and
covered under the subject TR have been mis-declared in

3.9 I find that

. In view of the facts and circumstances, I find it
an option to redeem the miscellaneous baggage items on

yus householdgoods brought by the transferee are
‘old and used clothes”, “personal effects”, “old and
I also find that the quantity of some of the goods of
uch a quantity that it may be meant for different
are having name and address of different
the goods declared by the transferee i.e.
the fair value determined by the Government
,000/-.Yet, I also take into account that the value
1al items may be taken differently by different
t the value declared by the transferee is much
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lower than the fair value ascertained by the experienced Government approved
valuer. Thus the said goods became liable for confiscation under Section
111(m) of the Customs Act,1962 and therefore, the transferee is also liable for
penalty under Section 112(b) of the Customs Act, 1962,

4. In view of above, | pass the following order:-
ORDER

(i) I hereby reject the Transfer of Residence Claim as bonafide TR/Baggage under
Baggage Rules, 2016 and declared value of the unaccompanied baggage by the
transferee under Rule 12 of the Customs Valuation (Determination of value
ofimported goods) Rules, 2007. I order to re-determine total value of
Rs.2,10,000/- (Rupees Two Lakh Ten ThousandOnly), as ascertained by the
Government Approved Valuer to be correct and fair value for calculation of
Custom duty of baggage under Rule 3 of the Customs Valuation
(Determination of value of imported goods) Rules, 2007 read with Section 14 of
the Customs Act, 1962;

(i) I confirm the demand ofCustoms Duty of Rs.80,850/- (Rs.73,500/- as BCD
and Rs.7,350/- as Social Welfare Cess)as calculated in para 3.7 above on re-
determined value of Rs.2,10,000/- as ascertained by the Government

Approved Valuer.

(ii) I order to confiscate the miscellaneous baggage items i.e. personal effects and
household goods covered under the subject TR liable to confiscation under
section 111(m) of the Customs Act, 1962. However, in lieu of confiscation, I
grant an option to redeem baggage items on payment of redemption fineof
Rs.21,000/-under section 125 of the Customs Act, 1962;

(iv) I impose a penalty of Rs.11,000/-, upon Mrs.Patel Minaxiben NayanKumar
under Section 112(b) of the Customs Act, 1962;

Assistant Commissioner
Custom House, Kandla

F.No. S/20-01/DP/TR/2020-21 Dated: 17.04.2020

n NayanKumar,
anpore, Lakhanpor,
at-394352

nmissioner (RRA), Custom House, Kandla.
I 'f_'.l'ssioner (Recovery), Custom House, Kandla.
ection) for uploading on the website.
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