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mi‘rmﬁré?rﬁﬁea/ Date of Issue: 08.11.2019
qia FdT/ Passed by: - 4 3. &, 39/ Shri G.C. Jain
W AFT / Additional Commissioner,
AT Iesh Heed, Hsall/ Custom House, Kandla.
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This copy is granted free of charge for the use of person to whom it is issued.
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An appeal against this order lies with the Commissioner(Appeals), having office at 7th
floor, Mridual Tower, Near Times of India Building, Ashram Road, Ahmedabad, Gujarat —
380 009 in terms of section 128 of the Customs Act, 1962. It should be filed within
sixty days from the date of communication of this order.
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An appeal should be filed in format prescribed. It shall be signed by the person specified
in sub-rule (2) of rule 3 of the Customs Appeals Rules, 1982. It shall be filed in duplicate
and shall be accompanied by an equal number of copies of the order appealed against
(one of which at least shall be certified copy). All supporting documents should be
forwarded in quadruplicate. The appeal shall be presented in person to the office of the

Commissioner (Appeals), Ahmedabad, but the date of receipt in the office will be relevant
date of appeal whether in time or not. .
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The copy of this order attached herein should bear a Court Fee Stamp of Rs. 5/-
(Rupees five only) as prescribed under schedule-I, item 6 of the Court Fees Act, 1870.
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The appeal should bear a court fee stamp of Rs.5.00 (Rupees five only) and it must be
accompanied by A copy of appeal and this copy or any other copy of this order which
must bear a court fee stamp of Rs. 5.00 (Rupees five only).
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Any person desirous of appealing against his decision or order shall pending the appeal
deposit the duty demanded or the penalty levied therein and produce proof of sucl';
payment along with the appeal failing which the appeal is liable to be rejected for non
compliance of the provisions of Section 128 of the Customs Act, 1962.
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BRIEF FACTS OF THE CASE :-

The facts of the case are, M/s. Rama Cylinders Pvt. Ltd., Survey No. 332,
Village Bhimasar, Bhachau-Anjar Road, Taluka Anjar, Distt. Kutch, Gujarat -
370240 (hereinafter referred to as the ‘noticee’), filed a refund claim of
Rs.15,78,543/- for the period from August-2010 to September-2010 for refund of
4% Special Additional Duty of Customs (SAD) in terms of Notification No.
102/2007-Cus dated 14.09.2007 for the goods imported by them from SEZ which
were subsequently sold to the domestic buyers upon payment of VAT/CST as
applicable. The said claim was filed with Kandla Special Economic Zone (KASEZ) in
terms of Hon’ble High Court of Gujarat order dated 21.11.2013 in SCA No. 15822
of 2013.

2. The Dy. Commissioner (KASEZ) vide common Order  No.
KASEZ/DC(Cus)/Refund/02/KCM/2013-14  dated 20.03.2014 rejected the
aforesaid refund claim on merits. Being aggrieved by the said Order-in-Original, the
noticee filed an appeal before the Commissioner of Customs (Appeal), Ahmedabad.
The Commissioner of Customs (Appeal), Ahmedabad upheld the decision of the Dy.
Commissioner (KASEZ) and rejected the appeal of the noticee vide OIA No. KDL-
CUSTM-000-APP-400-14-15 dated 16.10.2014.

3. Being aggrieved by the above said Order-in-Appeal, the noticee filed an
appeal before the CESTAT Ahmedabad. CESTAT Ahmedabad decided the issue vide
order No. A/12674/2018 dated 27.11.2018 and set-aside the OIA No. KDL-CUSTM-
000-APP-400-14-15 dated 16.10.2014 and allowed the appeal of the noticee with
consequential relief.

4. The Joint Commissioner (Refund) Custom House, Kandla vide OIO No.
KDL/JC/DPB/64/Ref/2019-20 dated 08.05.2019 sanctioned the refund of
Rs.15,78,543/- for the period from August-2010 to September-2010 to the noticee
in terms of the CESTAT Ahmedabad’s Order No. A/12674/2018 dated 27.11.2018
wherein it was held by the Tribunal that “we do not agree with any of the reason
stated by the lower authorities for rejection of the refund claim of the appellant. We
hold that appellant is legally entitled for refund. Accordingly, impugned order is set-
aside and the appeal is allowed with consequential relief.”

5. After sanctioning the consequential refund of Rs.15,78,543/- a protective
show cause notice F.No. S/06-97 /Ref/2011 dated 10.05.2019 under Section 28(1)
of the Customs Act, 1962 was issued by the Joint Commissioner (Refund), Custom
House, Kandla to the noticee on the ground that, at any point of time in future if
any appeal is filed by the department in Hon’ble High Court of Gujarat and the

decision comes in favour of department, the said amount is required to be deposited
by the claimant with interest.

6. Vide letter F.No. S/23-146/order/CESTAT/RC/RRA/2018-19 dated
21.05.2019 issued by the Deputy Commissioner (RRA) Custom House, Kandla it
was reported that, CESTAT Ahmedabad Order No. A/12674/2018 dated
<7.11.2018 in the matter of M/s Rama Cylinders Pvt. Ltd. has been accepted by the
department. Office of the Chief Commissioner of Customs, Gujarat Zone vide letter
F.No. VII1/28-05/CCO/CESTAT/2019-20 dated 09.05.2019 has communicated the
Chief Commissioner’s concurrence for acceptance of the aforesaid CESTAT order.
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DISCUSSION AND FINDINGS:

rotective show cause
7 I have carefully gone through the facts of the case€ and p
notice dated 10.05.2019. )

i _97/Ref/2011 date

8 [ find that, the protective show cause notice F:No.zsé/ (1))60?. t{1 ) C/u e At
16.05.2019 of Rs.15,78,543/- was issued under Section K(andla e cncticee
1962 by the Joint Commissioner (Refund), Custom H?use, 2 ed by the
the ground that, at any point of time in future if any app12674/2018 e
department against CESTAT Ahmedabad’s Order No.' 'A/ o our of
27.11.2018 in Hon'ble High Court of Gujarat and the decision com

. . i t with
department, the said amount is required to be deposited by the It

interest.

9. [ find that, the demand/proposed recovery involved in the show CaUSt? notice
is of protective nature only. The ground of issuance of the show cause no_tlce was
that, the decision for acceptance of CESTAT Ahmedabad order No. A/12674 /2018
dated 27.11.2018 was pending.

10. [ find that, vide letter F.No. 8/23-146/order/CESTAT/RC/RRA/2018-19
dated 21.05.2019 issued by the Deputy Commissioner (RRA) Custom House, .
Kandla it is reported that, CESTAT Ahmedabad Order No. A/ 12674/2018 dated
57.11.2018 in the matter of M/s Rama Cylinders Pvt. Ltd. has been accepted by the
department. Office of the Chief Commissioner of Customs, Gujarat Zone vide letter
F.No. VIII/28-05/CCO/CESTAT/2019-20 dated 09.05.2019 has communicated the
Chief Commissioner’s concurrence for acceptance of the aforesaid CESTAT order.

11. I find that, after acceptance of the CESTAT Ahmedabad Order No.
A/12674/2018 dated 27.11.2018 by the department and not preferring any appeal
in the matter, no reason for the protective demand/recovery exist in the matter
now. Therefore, the protective show cause notice F.No. S/06-97/Ref/2011 dated
10.05.2019 is of no purpose now and requires to be dropped in toto.

12. In view of the foregoing discussions and findings, I pass the following order:-
:::ORDER:::

1 hereby drop the show cause notice F.No. S/06-97/Ref/2011 dated
©0.05.2019 issued to M/s. Rama Cylinders Pvt. Ltd., Survey No. 332, Village
Bhimasar, Bhachau-Anjar Road, Taluka Anjar, Distt. Kutch, Gujarat — 370240.

Additional Commissioner
Custom House, Kandla
F. No. S/6-97/Ref/2011 Date: 08.11.2019
BY REGD POST A.D./SPEED POST A.D.
To,
M/s. Rama Cylinders Pvt. Ltd.,
Survey No. 332, Village Bhimasar,
Bhachau-Anjar Road, Taluka Anjar,
Distt. Kutch, Gujarat — 370240,

Copy to:

1. The Deputy Commissioner (RRA), Custom House, Kandla
2. Guard File,
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