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OFFICE OF THE COMMISSIONER OF CUSTOMS, ~ 7 1o » U
NEW CUSTOM HOUSE, NEW KANDLA-370 210 (GUTARAT)

Phone No: 02836-271468/469, Fax No. : 02836-271467.

A | wreer s/ File No. $/20-12/DP/TR/2019-20

B e #§ g&@ E./ Order-in-Original No. KDL/HC/AC/51/2019-20

C T1fe 7t/ Passed by SH. HEMESH CHHABRA, ASSISTANT COMMISSIONER

0y

D areer #r fEATH/Date of order 02/08/2019
E ST FE #t feAis/Date of issue 02/08/2019
F THoH U FoUd f2qi%/ SCN No. & Date WAIVED SCN AND PERSONAL HEARING

M/S Mr. Delton Paul,Manngalath House,
G | rdisft/ 91él Noticee/Party Madayokonam, P.O.- Thrissur,
Kerala-680712

1. 7z sfte Ry gafag &1 vEw gqe: fRrsmn {)

This Order - in - Original is granted to the concerned free of charge.

2. afE Fr€ =fF 3o oafiw aw ¥ awgE @ 97 A oo adfie Rt 1982 F few 3 ¥ A afdw
drr gqoF fafE 1962 T g 128 A (1) F Sadd T Hw- 3 § = gfadi & 9 Ty T 9w 97 e
FC gHAT ©-
Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A (1) (a) of Customs Act, 1962
read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 to:

HAT goF AYE  (Afer), Hiwwr
#Rrer ff 7, qgw ey, T A% RA ¥ Y, svw As
HgHeETe 380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
7th Floor, Mridul Tower, Behind Times of India, Ashram Road
Ahmedabad - 380 009.”

3. o e A amxer S T RAw ¥ 60 R F sl it S ARy )
Appeal shall be fied within sixty days from the date of communication of this order.
4 T SR ¥ U AEEE geF AEwW F oqgd 2~ w9U w1 fRe @ g AR e w@E A
et aEe gow G sm-

Appeal should be accompanied by a fee of Rs. 2/- under Court Fee Act it must accompanied by —

(i) o afie 1w gy siw
A copy of the appeal, and

(ii) = IR H 7g I wEEr FE a9 B W oaggd-l ¥ oagew S gen AR
1870% ©E -6 ¥ Muifg 2/- =¥ 1 AT oF oA qF AW FAT A0MRY |
This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 2/-
(Rupees Two only) as prescribed under Schedule - 1, Item 6 of the Court Fees Act, 1870.

5. srfier SO % a1 SIfE/ AT/ 3vE/ QAT AR F I AT KA Hew fAr S AR o
Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.
o e w4 e, @ qew faw (erfre) afafram g dmm st 1982, 1962 % T & Fae™ ® qEd

ooft wrEet w1 e e S =R o

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs Act, 1962
should be adhered to in all respects.

7.sﬂaﬁw%ﬁ'{'@'m%§mwmsﬁaﬂtaﬁmﬁmﬁ@,mmﬁ,mmwmﬁ
2, TR ¥ awe Wi e w0 7.5% WA HAT g

An appeal against this order shall lie before the Tribunal on payment of 7.5% of the duty demanded where duty or duty
and penalty are in dispute, or penalty, where penalty alone is in dispute.




BRIEF FACTS OF THE CASE:

Mr. Delton Paul, holding Passport No. P0471054 (hereinafter referred to
as the ‘ransferee’) having his address at Manngalath House, Madayokonam,
P.O.- Thrissur, Kerala-680712, arrived in India from Ajman, U.AE. on
97.04.2019. On 31.07.2019, the transferee submitted Transfer of Residence,
Baggage Declaration List under Section 77 of the Customs Act, 1962 for
clearance of his unaccompanied baggage declared as ‘Old clothes and Personal
Effects’ valued at Rs.1,65,000/-, as declared by himself. The said baggage
found stuffed in container no. PCIU3092422 (20HC), under Bill of Lading No.
CSLDUB2037KDL dated 14.07.2019 and the same was transshipped to A.V
Joshi CFS, Gandhidham.

1.2 The transferee requested for availing the benefit of duty free clearance of
goods declared as ‘personal effects and used house hold cargo’ under Transfer
of Residence/Baggage Rule,2016 on notarized undertaking dated 30.07.2019
on account of settlement in India along with his family members at his above
mentioned native place. The transferee executed an authority in the name of
Mr. Imran Sheikh, who performed the actions on behalf of the transferee
during the process of examination.

1.3 Also, Section 77 of the Customs Act, 1962 stipulates that the owner of
any baggage shall, for the purpose of clearing it, make a declaration of its
contents to the proper officer. Also, Section 79 of the Customs Act, 1962 states
that, Bona fide baggage is exempted from duty subject to fulfillment of
condition mentioned there under. Notification No. 30/2016-Customs (N.T.)
dated 01.03.2016 as amended is relevant in respect of Transfer of Residence.

1.4 The terms and conditions for claiming benefits under transfer of
residence have been laid down under Rule 6 of the Baggage Rules, 2016 (read
with baggage Rule, 1998 and Amendment rules 2006) as below:

(@) Minimum stay of two years abroad, immediately preceding the date of his
arrival on transfer of residence

(b) Total stay in India on short visit during the two preceding year should
not exceed six months limit

(c) Passenger has not availed this concession in the preceding three years.

1.5 In the present case, the transferee is Citizen of India and Holding
Passport No. P0471054 and has sought TR benefit under Rule 6 of the
Baggage Rule, 2016, which provides:

“Any person holding a valid passport under the Passport Act, 1967 and
returning to India after having stayed abroad for minimum two Yyears
immediately preceding the date of arrival in India, will claim concessional rate
of duty as under:

1. Personal and House hold articles other than those listed at annexure-I or
Annexure-II but including articles mentioned in Annexure-III up to an
aggregate value of five lakh rupees.”

1.6 The transferee has stayed abroad for more than 2 years, immediately
preceding the date of his arrival (27.04.2019) on Transfer of Residence and his
total stay in India on short visit during the two preceding years is not more
than six months. Thus, in terms of Rule 6 of the Baggage Rules, 2016 (read
with baggage Rule, 1998 and Amendment rules 2006, he is eligible for the
benefit of TR.



1.7 The Assistant Commissioner (DP), Customs House Kandla ordered for
100% examination of the goods. Thereafter, 100% examination was conducted
by the officers of Dock Preventive, Custom House, Kandla on 31.07.2019 &
01.08.2019. During the examination, it was noticed that there were many
small-small packages and it appeared that the bags contained the items which
could be meant for delivery to different persons. Further, from the examination
of baggages it appeared that some goods are in large numbers, which further
confirms that they are meant for delivery to different persons. Hence the
import claimed to be under “Transfer of Residence” appeared to be other than
bona fide TR and the transferee is not eligible for the TR benefit. During
examination no prohibited or restricted items were found.

1.8 It appeared that the value of imported goods was more than declared and
there is gross undervaluation. To ascertain the value of goods, Shri Anwar Y.
Kukad, Government Approved Valuer (Reg. Cat-VII/19/2013-14), Adipur,
Kutch was called. After inspection of the said goods, the said govt. approved
valuer valued the said goods Rs. 2,25,000/-(Rupees Two Lakhs twenty five
Thousands only) as fair value vide their certificate Ref No. AYK:VAL:0770:2019
dated 02.08.2019. The said value was not contested by the transferee through
his authorized representative.

2. PERSONAL HEARING & DEFENCE REPLY:

2.1 The transferee submitted his undertaking dated 02.08.2019 to the
Assistant Commissioner (DP), CH, Kandla, stating that he agrees to bear sole
responsibility for settlement of all issues, matters, errors or penalties which
shall arise; that he agrees to indemnify the department for all the liability as a
result of the enquiry; that he agrees to pay all the Customs Duty/fine/penalty
arising from the legal formalities under the Customs Act, 1962 and
Rules/Regulations and that he does not want any Show Cause Notice and
Personal Hearing in the matter for early disposal and release of goods.

3. DISCUSSION & FINDINGS:

3.1 1 have carefully gone through the entire case records i.e. Transfer of
Residence form, Baggage Declaration List, Value declared by the transferee
and fair valuation given by the Government Approved Valuer and other
relevant material available on records.

3.2 The core issue to be decided in the instant case is whether the said cargo
arrived in Container No. PCIU3092422 (1 X 20 feet) shipped vide Bill of Lading
No. CSLDUB2037KDL dated 14.07.2019 of the transferee can be considered
as bona fide baggage under Baggage Rules, 2016 and given the benefit of TR
Rules.

3.3 1 find that the baggages were examined in the presence of authorized
representative of the transferee. I also find that no restricted/prohibited goods
were found from the said baggages. Further, it is noticed that the value
declared by the transferee in respect of the cargo in question i.e.
Rs.1,65,000/- is lower than the fair value determined by the Govt. Approved
Valuer amounting to Rs. 2,25,000/-.

3.4 Further, Para 2.26 of the Foreigir Trade Policy (2015-20) stipulates that
Bona fide household goods and personal effects may be imported as part of
passenger baggage as per limits, terms and conditions thereof notified in
Baggage Rules by the Ministry of Finance.



3.5 In view of the discussions in foregoing paras, I find that for Bona fide
Baggage items, as it is observed that the subject baggage consisted of many
small- small packages which apparently may belong to several persons other
than the transferee. Further, the baggages contain some goods which are in
large numbers, which further confirms that they are meant for delivery to
different persons. Therefore, I find that the said baggage cannot be construed
as bona fide personal unaccompanied baggage under the Baggage Rules, 2016
and Section 79 of the Customs Act, 1962. Besides, in terms of CBEC Circular
No. 35/2007-Customs dated 28.09.2007, single passenger arriving India,
bringing goods for several persons cannot be considered as bona fide baggage
and all cases of import of unaccompanied baggage other than in the nature of
“bona fide baggage” have to be adjudicated for levy of fines/penalties for
violation of Foreign Trade Policy. I also find that the aforementioned circular is
squarely applicable to the instant case. The relevant portion of the circular is
reproduced below for ready reference.

“ Kind attention is invited to the Minutes of the Chief Commissioners’
Conference held in Bangalore in December, 2006, wherein the issue of misuse of
the facility of unaccompanied baggage was discussed (Item No.7-iti). It is
reported that a single passenger arriving into India brings goods said to be
belonging to several other persons as his unaccompanied baggage and that
clearance of all such goods was being permitted at some of the
airports/ Customs station without invoking any penal provisions. Colloguially
this is referred to as “door-to-door delivery” traffic. It was clarified during the
meeting that only ‘bonafide baggage’ of that passenger is allowed for import
either along with the passenger or as his unaccompanied baggage. It was
decided that the filed formations would be alerted about this misuse.

2. It is, therefore, reiterated that all the provisions of Customs Act, 1962 and
Baggage Rules, 1998 are applicable to unaccompanied baggage as they are
applicable to baggage (accompanied), except the free allowance which is not
available for unaccompanied baggage. Hence, it may be ensured by the officers
attending to the clearance of the unaccompanied baggage at all customs
stations that “bonafide” nature of the baggage is established before allowing
clearance. The exceptions relating to various restrictions as provided in Rule 3 (1)
of Foreign Trade (Exemption from application of Rules in certain cases) Order,
1993 in respect of baggage, specified goods including consumer electronic items
etc., are part of the facilitation measures available to passenger in respect of his
personal effects and hence, the same cannot be allowed to be used as means to
circumvent the legal provisions applicable to normal imports.

All cases of import of unaccompanied baggage other than in the nature
of “bonafide” baggage have to be adjudicated for levy of fines / penalties
for violation of the Foreign Trade Policy.”

3.6 I find that the transferee has declared the value of the goods container
in his unaccompanied baggage at Rs.1,65,000/-, whereas the value of the said
goods were ascertained by the Government Approved Valuer at Rs. 2,25,000 /-
Thus, I find that the value has been mis-declared by the transferee. Therefore,
the declared value is liable to be rejected in terms of Rule 12 of the Customs
Valuation (Determination of Value of Imported Goods) Rules, 2007 read with
Section 14 of the Customs Act, 1962. Further, I find that actual value of the
goods covered under the subject TR has been ascertained through government
approved valuer and the same has not been contested by the transferee.
Instead the transferee has submitted that he would discharge the liability of



applicable duty on the subject goods. Therefore, 1 hold that the values
ascertained by the government valuer, as discussed above, in respect of the
baggage items, as true, correct and fair value.

3.7 In view of discussion as stated in above paras, I find that for the act of
contravention of various provisions by the transferee as discussed above, the
benefit of clearance of baggage free of duty cannot be allowed under Baggage
Rule, 2016. Accordingly, the Duty has to be calculated without granting
exemption contained in Baggage rules, 2016. Accordingly, the Duty on subject
goods comes to:-

Rate Social
SN Name of of Value (in| BCD (in | Welfare Total (in
items Rs.) Rs.) Cess (in| Rs.)
duty
Rs.)
Personal
Effects & 5
il Household 35% 2,25,000/- | 78,750/- 7,875/- 86,625/-
goods

3.8 In view of the duty calculation tabulated hereinabove, I find that the
transferee is liable to pay Customs duty to the tune of Rs. 86,625/- on the
assessed value of the goods ascertained by the Government Approved Valuer
(i.e. Rs. 2,25,000/-).

3.9 I find that the miscellaneous baggage items i.e. personal effects and
household goods covered under the subject TR have been mis-declared in
respect of value and thus are liable to confiscation under Section 111(m) of the
Customs Act, 1962. In view of the facts and circumstances, 1 find it
appropriate to grant an option to redeem the miscellaneous baggage items on
payment of appropriate redemption fine as provided under Section 125 of the
Customs Act, 1962.

3.10 I find that miscellaneous household goods brought by the transferee
are varied in nature such as “old and used clothes”, “personal effects”, “old
and used household items” etc. I also find that the quantity of some of the
goods of a particular category is in such a quantity that it may be meant for
different persons. Also the value of the goods declared by the transferee i.e. Rs.
1,65,000/- is lower than the fair value determined by the Government
approved valuer i.e. Rs. 2,25,000/-. Yet, I also take into account that the value
of these old and used personal items may be taken differently by different
individuals. However, fact is that the value declared by the transferee is much
lower than the fair value ascertained by the experienced Government approved
valuer. Thus the said goods became liable for confiscation under Section
111(m) of the Customs Act,1962 and therefore, the transferee is also liable for
penalty under Section 112(a) of the Customs Act,1962.

4. In view of above, I pass the following order:-
ORDER

(i) I hereby reject the Transfer of Residence Claim as bona fide TR/Baggage
under Baggage Rules, 2016 and declared value of the unaccompanied baggage
by the transferee under Rule 12 of the Customs Valuation (Determination of



(i)

(iii)

(iv)

value of imported goods) Rules, 2007. I order to re-determine total value of
Rs.2,25,000/- (Rupees Two Lakhs twenty five Thousands Only), as ascertained
by the Government Approved Valuer to be correct and fair value for calculation
of Custom duty of baggage under Rule 3 of the Customs Valuation
(Determination of value of imported goods) Rules, 2007 read with Section 14 of
the Customs Act, 1962;

I confirm the demand of Customs Duty of Rs. 86,625/- (Rs.78,750/- as BCD
and Rs. 7,875/- as Social Welfare Cess) as calculate in para 3.11 above on re-
determined value of Rs. 2,25,000/- as ascertained by the Government
Approved Valuer.

I order to confiscate the miscellaneous baggage items i.e. personal effects and
household goods covered under the subject TR liable to confiscation under
section 111(m) of the Customs Act, 1962. However, in lieu of confiscation, I
grant an option to redeem baggage items on payment of redemption fine of
Rs.22,000/- under section 125 of the Customs Act, 1962;

I impose a penalty of Rs.11,000/-, upon Mr. Delton Paul under Section 112(a)
of the Customs Act, 1962;
ol

(Hemesh'Chhabra)
Assistant Commissioner
Custom House, Kandla

F.No. S/20-12/DP/TR/2019-20 Dated: 02.08.2019
To,

Mr. Delton Paul,

Manngalath House,

Madayokonam, P.O.- Thrissur,

Kerala-680712.

Copy to:-

1) The Deputy/Asst. Commissioner (RRA), Custom House, Kandla.
2) The Deputy/Asst. Commissioner (Recovery), Custom House, Kandla.

The Superintendent(EDI Section) for uploading on the website.

4) The Manager, A.V.Joshi CFS, Gandhidham
5) Guard file.




