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OFFICE OF THE PRINCIPAL COMMISSIONER OF CUSTOMS,
NEW CUSTOM HOUSE, NEW KANDLA - 370 210 (GUJTARAT)

PHONE NO. : 02836-271468/9 FAX NO. : 02836-271467
TTSeT &1/ File No. $/10-166/AD]/ADC/SAMAY /2016-17
S A H./ Order-in-Original No. KDL/ADC/UBR/04/2017-18
aig aﬂsf/ Passed by SHRIUDAY BHASKAR RAKHE, ADDITIONAL COMMISSIONER
3TeRr fr feeieh/Date of order 14/07/2017
ST @ 1 feATh/Date of issue 14/07/2017

TAHIE 0. H. Td feeATen/LCDN No. & $/20-17/1SCL/Gr.VIl/2007 Dated 30.05.2007
Date

. ) M/s. Samay Impex Pvt. Ltd., Plot No. 442, Sector 1/A, Gayatri
/aref Noticee/Party Mandir Road, Ground Floor, Gandhidham - 370 201 (Gujarat)

e IS e Fafeud A A Yo e fhar ST ¥

This Order - in - Original is granted to the concerned free of charge.

I P A 38 A M ¥ FJE ¥ A a8 WA Yo I Raadh 1982 F R 35 @y ufsa
T e AU 1962 &1 URT 128 A (1) & I yuT - 3 F IR ufagt & Y qaw T @ W ahe
T {HAT B

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A (1) (a) of Customs Act, 1962
read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 to:

HIAT Yeh I (37dreA), Hiser
g A 7, A TN, A I SRAT F NS, 3HA Az

3igdAcrEg 380 009”

“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
7tk Floor, Mridul Tower, Behind Times of India, Ashram Road
Ahmedabad - 380 009”

Ieh 37Ul TE 31TERT AT I fedqies ¥ 60 oA & ey ey fr s @nfew |

Appeal shall be filed within sixty days from the date of communication of this order.

5t Al & W AT e AAMRTH & Tod 2/- TAT & e o9 @l =ifew 3R sw6 @1y Deafaf@a
3Ry Helvd fopar So-
Appeal should be accompanied by a fee of Rs. 2/- under Court Fee Act it must accompanied by -

) % 3 T v Ul 3R
A copy of the appeal, and

(ii) 3 A N g Ul Iar B 3 ufd o W HgE-1 & 3GER e Yod ARATE-
1870 % #e H-6 A fAUIRA 2/- T0A &1 =rTew Yo e 3@ oo g =Ry |

This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 2/-
(Rupees Two only) as prescribed under Schedule - I, Item 6 of the Court Fees Act, 1870.

3dIe AU & [Y §Yfe/ ST/ EUS/ JAA NG F AT BT THOT Feloed RhdT SHeTr i |

Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.

AT T A HAG, W7 Yoeh g (3direr), 3R dew e 1982 HRIETH, 1962 & 3w @l uraur=t F
ded |t AT @ ure R e @R |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs Act, 1962
should be adhered to in all respects.

3H IR & Faeg WS ¥ STel Yob AT Yodb 3R JATT Rarg F @, siwar gvs #, S Hae g R
A B, SrATRAOT & HAGT HAT Yech BT %10 I HAT B9

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
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1. BRIEF FACTS OF THE CASE

1.1. M/s. Samay Impex Pvt. Ltd., Plot No. 442, Sector 1/A, Gayatri Mandir Road,
Ground Floor, Gandhidham - 370 201 (Gujarat) (hereinafter referred to as ‘the
Noticee’) imported goods viz. heavy melting steel scrap classifying under CTH No.
72044900 chargeable to custom duty and sought clearance by filing Bill of Entry No.
175649 dated 11.01.2007 claiming the benefit of Notification No. 41/2005-Cus. dated
09.05.2005 from the payment of Basic Customs duty and Additional Duty of Customs
against license issued under Vishesh Krishi Upaj Yojna (VKUY) issued by the DGFT.

1.2, Notification No. 41/2005 dated 09.05.2005 allows exemption subject to
certain conditions prescribed therein. In respect of the subject Bill of Entry, the VKUY
duty scrip with release advise was produced for debit of the duty claiming the
exemption under the DFCE scheme under Notification No. 40/2005 dated 09.05.2005

for clearance of the goods.

1.3. The import of goods other than goods falling under Chapter 1 to 24 is not
allowable under VKUY scrip, as per para 3.7 that as per the provisions of para 3.8.3
and 3.8.3.1 of FTP_2004-09 read with Appendix 37B of the HBP Vol-I and policy
Notification No. 15(RE)-2004/2004-09 dated 04.01.2005 and Policy Circular No.
40(RE-2005)/2004-09 dated 08.12.2005 that the scheme allows only the import of
goods falling under Chapter 1 to 24 of the Customs Tarff Act and the same cannot be
extended to other chapters (like chapter 25, 27, 29, 38, 74 and 76 etc.) and that the

same is irregular and amounts to incorrect availment of exemption under the scheme.
The importer is therefore, not entitled to the benefit of the notification and has

therefore, to discharge the duties on merits.

1.4, The Noticee, vide Less Charge Demand Notice No. S/20-17/ISCL/Gr-
VII/2007 dated 30.05.2007 was called upon to pay all the duties chargeable/ leviable
amounting to Rs.10,79,580/- under Section 28 of the Customs Act, 1962 alongwith
interest as applicable under Section 28AB of the Customs Act,1962.

2. PERSONAL HEARING & DEFENCE REPLY:

2.1. Personal hearing in the matter was granted to the Noticee on dated
15/12/2016, 11/01/2017, 22/02/2017, 27/06/2017 & 11/07/2017. Sh. P. C.
Agrawal, Authorised Representative of the Noticee remained present during personal
hearing dated 11/07/2017 and submitted a written submission dated 11.07.2017 and
reiterated the detailed arguments made in their defence reply vide their letter dated
11.07.2017 and requested to drop the proceedings as initiated in the SCN as the
clearance of the imported goods was correctly allowed under VKUY Scrip and no

question of any short levy of duty is involved.

2.2, The Noticee has submitted their defence reply vide letter dated 11.07.2017,

wherein they submitted as under:

2.2.1. They relied on the policy circular no. 5(RE-2008)/2004-2009 dated
28.04.2008 issued by Director General of Foreign Trade which clearly states that
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VKGUY scrips can be utilized for the import duty payment on the import of all the item
covered under Chapters 1 to 98, except for a few items as listed in Appendix 37 B of

the Handbook of procedure Vol-I.

2.2.2.  They had utilized the VKGUY scrips for duty payment against imports made
by them in the knowledge of custom authorities of custom house, Kandla. The
authorities of Kandla custom house had allowed the payment of custom duty payable
on import by debiting the VKGUY scrips and given them out of charge of cargo. The
Custom House had never taken any objection on the payment of custom duty through
VKGUY scrips and it was the responsibility of custom authorities of Kandla to see that
whether it was allowed or not, not their responsibility. If it was not permissible then
they must have been informed and duty payment through VKGUY scrips must have

not been allowed to them.
2.2.3. In view of above, it was very clear that they had correctly discharged the

liability of custom duty payment on the import made by them, through VKGUY scrips
and they requested to kindly drop the demand proceeding against them.

3. DISCUSSION AND FINDINGS:

3.1. I have carefully gone through the Less Charge Demand, material available
on record, written submissions made by the Noticee as well as submissions made

during personal hearing.

3.2. The issue in the present case is to decide whether the benefit of exemption
in terms of Notification No. 41/2005-Cus. dated 09.05.2005 from the payment of
Basic Customs duty and Additional Duty of Customs against license issued under
Vishesh Krushi Upaj Yojna (VKUY) issued by the DGFT is available in respect of goods

imported by the Noticee or otherwise.

3.3. The Noticee had imported goods viz. heavy melting steel scrap (falling under
Chapter No. 72044900, other than Chapter 1 to 24, of the Customs Tariff Act, 1975)
and sought clearance under the subject Bill of Entry, claiming therein benefit of
exemption contained in Notification No. 41/2005-Cus. dated 09.05.2005 from the
payment of Basic Customs duty and Additional Duty of Customs against license
issued under Vishesh Krushi Upaj Yojna (VKUY) issued by the DGFT.

3.4. Present Less Charge Demand Notice was issued for disallowing exemption of
Notification No. 41/2005-Cus. dated 09.05.2005 for sole reason that said exemption is
not available to the imported goods falling under any chapter other than chapter 1 to
24 of the Customs Tariff Act, 1975.

3.5. It is worth mentioning here that the goods i.e. heavy melting steel scrap
imported by the Noticee were not falling under Chapter 1 to 24 of the Customs Tariff
Act, 1975. Also these goods were freely importable under the Import Policy, in force at

the relevant time.
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3.6. It is useful to understand the exemption, granted vide Notification No.
41/2005-Cus. dated 09.05.2005.

3.6.1.  The Notification exempts inputs or goods including capital goods, which are
freely importable, when imported into India against a duty credit certificate issued
under Vishesh Krishi Upaj Yojana in accordance with paragraph 3.8 of the Foreign
Trade Policy, subject to the condition (amongst other) that that import of items listed
in paragraph 3.8.3.1 of the Policy shall not be allowed. Here it is required to refer the
paragraph 3.8.3.1 of the Policy, as under:

“3.8 VISHES KRISHI AND GRAM UDHYOG YOJNA
(SPECIAL AGRICULTURE AND VILLAGE INDUSTRY SCHEME)

3.8.3 The duty Credit may be used for import of inputs or goods which
are freely importable under ITC(HS) Classification of Export and
Import Items.

3:.8.3.1 Item listed in Appendix-37B of Handbook of Procedure (Vol-I) shall

not be allowed to be imported under the Scheme.”

3.6.2.  The Notification 41/2005-Cus. dated 09.05.2005, was further amended vide
Notification No. 72/2007-Cus dated 21.05.2007, whereby said condition was
substituted as that the items allowed for import shall be in accordance with paragraph
3.12.4 of the Foreign Trade Policy. Here it is relevant to refer the paragraph 3.12.4 of

the Policy, as under:

’3.12.4 Duty Credit Scrip may be used for import of inputs of goods
including capital goods, provided same is freely importable under
ITC (HS). However, import of items listed in Appendix-37B of the
HBP (Vol-I) shall not be permitted to be debited.”

3.6.3. The erstwhile Vishesh Krishi Upaj Yojana (VKUY) also permitted import as

per policy guideline, as under:

VISHES KRISHI UPAJ YOJNA
(SPECIAL AGRICULTURAL PRODUCE SCHME)

“5.8.3 The Duty Credit may be used for import of inputs or goods
including capital goods, as may be, notified, provided the same is
Jreely importable under ITC(HS).

3.8.5.1 Import of agricultural products listed in Chapter 1 to 24 if ITC(HS)
classification of Export & Import items except the following shall be

allowed. ....”
3.7. Policy Circular No. 40/2005-09 dated 08.12.2005 in respect of utilization of

Vishesh Krishi Upaj Yojna Scrips for imports issued by DGFT, clarified that duty credit
scrips issued under Vishesh Krishi Upaj Yojna can be utilised for payment of Customs
Duty on import of inputs and goods which are freely importable, which includes all
freely importable items under Chapter 1 to 24 of ITC(HS) Classification of Export &
Import Items except the small negative list already notified as given in Appendix-37B
of Hand Book of Procedures Vol-I.
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3.7.1. Policy Circular No. 5(RE-2008)/2004-2009 dated 28th April, 2008 issued by

DGFT in respect of Utilization of Vishesh Krishi and Gram Udyog Yojana (VKGUY)

scrips (Erstwhile Vishesh Krishi Upaj Yojana (VKUY) scrips) further clarified as under:

a)

b)

d)

2.

In terms of the ITC HS Book, all items that are listed from chapters 1 to
98 and where the itemized policy reads as ‘free’, are the freely importable
items.

For VKUY Duty Credit Scrips issued for exports made during 2004-05,
Policy - FTP (RE2004) applies. Accordingly Para 3.8.3, read with Para
3.8.3.1 (Notified by Notification No. 15 dated 4.1.2005) would determine
the items permitted for imports under the scheme. Notification No. 15
dated 4.1.2005 specified that items under Chapters 1 to 24 were allowed
Jor imports, except a few as listed therein. This is an additional provision
(by adding Para 3.8.3.1) and does not undo what is already granted in
Para 3.8.3. No negative or positive list for import of capital goods was
announced, which means that import of capital goods was not allowed for
duty credit scrips earned for export during this period.

For VKUY Duty Credit Scrips issued for exports made during 2005-06,
Policy FTP (RE2005) applies. Accordingly Para 3.8.3, read with Para
3.8.3.1 would determine the items permitted for imports under the
scheme. The negative list of imports for VKUY was listed as Appendix
37B items. Policy Circular 40 dated 8.12.2005 has been issued during
FTP (RE200S5), which clarified that all items that are freely importable
under ITC HS, are allowed and this would include items covered under
Chapters 1 to 24 also, except for a few items listed in Appendix 37B.
However capital goods are not allowed, for VKUY scrips earned on export
made during 2005-06. Thus all freely importable items except those listed
in Appendix 37B were allowed, for duty credit scrips earned for export
during this period.

In FTP (RE2006), the scheme was renamed as VKGUY. For VKGUY Scrips
issued for exports made during 2006-07, import allowed is governed by
Para 3.8.3 read with Para 3.8.3.1 of FTP (RE2006). All freely importable
items covered under ITC HS book, except for a few items listed in
Appendix 37B of the Handbook of Procedures Vol. I, are allowed. Further
all freely importable capital goods are also allowed, except a few capital
goods. This was done by amending Appendix 37B vide Public Notice No
61(RE2007)/2004-09 dated 5.10.2006.

VKGUY Duty Credit Scrips issued for exports made during 2008-09 can
be used for imports, as governed by Para 3.12.4 of FTP (RE2008), of all
Jreely importable items covered under Chapters 1 to 98 of the ITC HS
book, except for a few items as listed in Appendix 37B of the Handbook of
Procedures Vol. I Similarly for VKGUY Duty Credit Scrips issued for
exports made during 2007-08, Para 3.12.4 of FTP (RE2007) is relevant,
and the Duty Credit Scrips can be used for imports of all freely importable
items covered under Chapters 1 to 98 of the ITC HS book, except for a few
items as listed in Appendix 37B of the Handbook of Procedures Vol. L.

Thus for export made during 2006-09, VKGUY duty credit scrips can be

used for payment of duties of Customs on import of any items covered under
Chapters 1 to 98 of ITC HS Book that are freely importable therein, except for
a few items as listed in Appendix 37B of the Handbook of Procedures Vol. I.
There has been no change in permitted items of imports during 2006-09
export periods.

3.7.2.

In the above Policy Circular, with regard to Para 3.8 of the Foreign Trade

Policy 2004-2009, clarification is issued that all items that are listed from chapters 1

to 98 and where the itemized policy reads as ‘free’, are the freely importable items.

Further, clarification was also issued for admissibility of items of imports under the

scheme, permitted to import during different periods. In the matter of Import-Export
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Policy the DGFT is final authority and it’s clarification in this matter settles the

dispute in favour of Noticee.

3.8. In light of the words and spirit of the policy, I do not find that the policy
impose any restriction on import of goods of any Chapter of Customs Tariff Act, 1975
except a small negative list as stipulated under Appendix 37-B of the Hand Book of
Procedures Vol-I. The import covered in the present proceeding, are in respect of
import of heavy melting steel scrap, which do not fall under the negative list as
stipulated under Appendix 37-B of the HBP Vol-I.

3.8.1. In view of the aforesaid discussions and findings, it is very clear that the
Noticee had imported goods viz. heavy melting steel scrap, which were freely
importable and chargeable to Customs Duty, and correctly availed the benefit of
exemption, in terms of Notification No. 41/2005-Cus dated 09.05.2005, from the
payment of Basic Customs duty and Additional Duty of Customs by debiting Duty
Credit against license issued under Vishesh Krishi Upaj Yojna (VKUY) issued by the
DGFT. Therefore, proceeding of demand against the Noticee, under Less Charge

Demand deserves to be dropped.

4. In view of the above, I, accordingly, pass the following order:

ORDER

I hereby drop the proceeding initiated in the Less Charge Demand Notice
issued from F. No. S/20-17/ISCL/Gr-VII/2007 dated 30.05.2007.

Z/’\;; W“%/WMV

(UDAY BHASKAR RAKHE)
ADDITIONAL COMMISSIONER

BY RPAD/ Hand Delivery

To
M/s. Samay Impex Pvt. Ltd.,
Plot No. 442, Sector 1/A, Gayatri Mandir Road,
Ground Floor, Gandhidham - 370 201 (Gujarat)
Copy to:

i) The Deputy/Assistant Commissioner of Customs (RRA), CH, Kandla.

ii) The Deputy/Assistant Commissioner of Customs (Recovery), CH, Kandla.

i) The Deputy/Assistant Commissioner of Customs (Gr. VII), CH, Kandla.
\/iv) Guard File.
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