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| A | WIS FEE File No. $/10-38/ADJ/ADC/SGI Corporation/2018-19

HELT F HeT H./ Order-in-Original No. ;
N Rt s KDL/ADC/PMR/09/2018-19

C | aikd &dt/ Passed by

SH. PADALA MOHAN RAQC, ADDITIONAL COMMISSIONER

D | 3mEer #r RAtw/Date of order 04/05/2018
VB | S awer fr f2sTE/Date of issue 04/05/2018
L

F

TH.E.U. F.09 A /SCN No. & Date | SIIB F-No. S/43-08/S11B/2017-18/5GI dated 01.05.2018

M/s. SGI Corporation,
1720, Ground Floor,

Laxmi Narayan Street, Paharganj,
New Delhi -110055

ATErET 9Tt /Noticee/Party

1. FE 3T JmeRr Hefeud @ & ew e Rear s ¥
This Order - in - Original is granted to the concerned free of charge.

2. A W ¥ g0 I A ¥ ST ¥ A 95 WO ow I BrAme & B 19823
F W 9fSd HAT ook HAFEH 12 Fr URT 19628 A - 3% T TOT WO (1) § AR AT A
A §AT0 A0 9 W I F AT §-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A (1) (a) of

Customs Act, 1962 read with Rule 3-of the Customs (Appeals) Rules, 1982 in quadruplicate in Form
(Cs £ =2} ()3

_ "W e ImgeE (3rdre), wiEar
74t #SS, Hger AN, TEFEH G IR¥AT F NS, 3mae Az
3gACIEG 380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA

7™ Floor, Mridul Tower, Behind Times of India, Ashram Road,
Ahmedabad - 380 009.”

3. 399 AN TE HEA Ao #Y oA T 60 Ry & shaw arf@e v ol oifgw |
Appeal shall be " within sixty days from the date of communication of this order.
4. 399 NS F W FArTed e HETH F T8 2/ FUU & R F9W g ART K 5w
oy FFEafaf@a s@ea e [rar smo- :
Appeal should be accompanied by a fee of Rs. 2/- under Court Fee Act it must accompanied by -
(i) 3d A Fr v ufy AR
A copy of the appeal, and
(i) $§ Cw & AE S AT B I A B W IHA-1 S IER S e
HAfATH-1870 & #g w.-6 & PuiRg 2/- I 1 =arETEY Yeh fepe 3T
glaT TIfRw |

This copy of the order or any other copy of this order, which must bear a Court Fee

Stamp of Rs. 2/- (Rupees Two only) as prescribed under Schedule - I, Itern 6 of the
Court Fees Act, 1870. ¢

5. 3 AU & W §Gfe/ SATS GUS/ FHAT I F SITAT T FHOT FHefeet far STl iR |
Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.
63T T FIA FHA, HaAT geeh fage (3rdrer), AR e Yo HRAFAAH 1982, 1962 & 3T el
UTAUTET & qEd W AT 1 ureT BFRAT S @R |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the
Customs Act, 1962 should be adhered to in all respects.

7.§Hm%r$%wm%§raﬁgwmaﬁmqﬂﬁmﬁma#ﬁ, YT TUS H, S8l FHadl
AT faaTe # g, FAfREReT & WA A Lo H10% ST AT g

Anappeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded
where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute
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BRIEF FACTS OF THE CASE:-

An intelligence was developed by the Directorate of Revenue Intelligence(DRI),
Ahmedabad Zonal Unit, Ahmedabad that Gujarat based some importers are engaged in the
gross undervaluation and mis-declaration of imports of “Whey protein and other Food
products”. On the basis of the said intelligence input, a joint examination was conducted
alongwith the specified officers of Kandla Economic Zone, Gandhidham in respect of
warehouse Bill of Entry No. 1019848 dated 07.12.2017 for import of food stuff. The said
Bill of Entry No. 1019848 dated 07.12.2017 has been filed by M/s. Flamingo Logistics, a
warehousing unit of Kandla Special Economic Zone, Gandhidham jointly with the
importer/owner of the goads M/s. SGI Corporation, 1720, Ground Floor, Laxmi Narayan

Street, Paharg}mj, New Delhi -110055 holding IEC No. 0516983105. The IGM No. is
2181504 dated 06.12.2017. ' '

02. The examination of goods imported vide Bill of Entry No. 1019848 dated 07.12.2017

has been conducted- jointly with the specified officers of KASEZ, Gandhidham under
regular panchnama dated 20.12.2017.

have been drawn,

During the panchanama representative samples

03.During investigation, a combined statement of Shri Kiran Singh Kochar, Partner of M/s
Flamingo Logistics, Unit No. 306 and 304, 2™ floor, Ganga Complex, Phase-2, KASEZ,
Gandhidham and M/s. International Warehousing and Trading in respect of the Bills of
Entry No. 1019538 dated 01.12.2017 (in respect of M/s. Maclow International INC),
1019848.dated 07.12.2017 (in respect of M/s. SGI Corporatjon), 1019846 dated 07.12.2017
(in respect of M/s. OSR Impex),1019692 dated 05.12.2017 (in resbect of M/s. P.K.
International) 1019936 dated 08.12.2017 (in respect of M/s. United Distributors) and

1020217 dated 12.12.2017 (in respect of M/s. Nahar Foods) filed by M/s.
Logistics and M/s. International

Flamingo
Warehousing and Trading was tecorded on 13.02.2018
under section 108 of Customs Act, 1962, wherein he interalia stated that

»~ He is partner of M/s.Flamingo Logistics, KASEZ, Gandhidham/ M/s. International
Warehousing and Trading

» The authorised operations of M/s Flamingo Logistics and M/s. International
Warehousing and Trading is warehousing services and trading activity as per rule 18(5)
and rule 76 of SEZ Rules, 2006, They have been issued with letters of approval
FTWZ/001/2011-12 dated 19.05.2011 issued from F.No. KASEZ/IA/FTWZ/001/2011-12
in respect of M/s. Flamingo Logistics, Gandhidham and letter of approval No.

© 0037/2010-11 dated 29.11.2010 issued from F.No. KASEZ/1A/037/2010-11 in respect of
M/s. International Warehousing and Trading, Gandhidham.

~ The importers are their clients and they do their authorised activities as per “services
agreement cum memorandum of understanding for warehousing and delivering the
goods as per the instruction. on behalf of foreign supplier/shipper/owner of the goods”
agreement entered between M/s Flamingo Logistics/ M/s. International Warehousing &
Trading and the respective importers. The KYC of the importers were received and
submitted while filing Bills of Entry of respective importers.

~ Being warehousing operator, we M/s Flamingo. Logistics/M/s.  International

Warehousing & Trading, KASEZ was filed the Bills of Entry in systems on behalf of the
Importers.

» Classification of the imported goods is finalised by them only after getting
confirmation from the respective importers on trial copy (checklist)
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The value of the imported goods is finalised/declared in the Bill of Entry on the basis

of the import documents i.e. Invoice, Packing List etc. provided by the respective
importers.

The original importer or subsequent owner of the goods is liable for payment of duty
for imported goods warehouse at SEZ unit on its clearances to DTA sales.

First of all on the basis of documents provided by the respective importers, M/s
Flamingo Logistics/M/s. International Warehousing & Trading used to feed the details
of Bills of Entry in SEZ online system. After getting approval from the concerned
importers about the classification, valuation etc., they used to submit the Bill of Entry
to the Customs authority through online system and subsequently a print out of the
same is taken in quadruplicate. Further, the Bill of Entry along with all other relevant
import documents viz. Invoice, Packing List, Certificate of Origin, Bill of Lading etc.
are being submitted to the assessing officers posted at KASEZ, who assess the Bill of
Entry in online system on the basis of self declaration made by them and endorse the
same on the hard copies of the Bill of Entry. The said assessing officer also endorses
the examination order on reverse of duplicate copy of the Bill of Entry. On the basis
of these documents, Transhipment Permit is generated in online system at Mundra and
container is moved to KASEZ after completion of all formalities. On arrival of the
goods in KASEZ, goods being unloaded in the warehouse after verification of container
No. and Seal No. by the Preventive Officer of KASEZ. No other documents are being
submitted to the Customs authorities KASEZ at the time of import.

Vide Public Notice No. 91/2016-17 dated 10.02.2017, issued from F.No.
KASEZ/Cus/Tech/104/2016-17 by the Deputy Commissioner (Customs), KASEZ,
Gandhidham, all appraisers and Preventive Officers of Kandla Special Economic Zone,
Gandhidham are notified as the Authorised Officers for the jurisdiction of KASEZ,
Gandhidham for imported food clearance for Food and Safety & Standard Authority of

India.

Application in Schedule - 2 alongwith the Bill of Entry and concerned import
documents viz. Bill of Lading, Invoice, Packing List etc. are being submitted to the
Customs authorities for drawl of samples of imported food items.

He had perused the panchanamas dated 13.12.2017, 20.12.2017 & .21.12.2017 and he
fully agreed with the contents of the panchnamas dated 20.12.2017 drawn at
warehouse of M/s. International Warehousing & Trading/ M/s Flamingo Logistics,
KASEZ, Gandhidham in respect of Bill of Entry No. 1019936 dated 08.12.2017, 1020217
dated 12.12.2017, 1019538 dated 01.12.2017, 1019846 dated 07.12.2017, 1019848

dated 07.12.2017 and 1019692 dated 05.12.2017 for import of food supplements and
food items.

Being the warehousing operator, M/s Flamingo Logistics/M/s. International
Warehousing & Trading, Gandhidham had filed Bills of Entry for warehousing of the
imported goods on behalf of the respective importers viz. 1019936 dated 08.12.2017 in
respect of M/s. United Distributor Inc., Mumbai, 1020217 dated 12.12.2017 in respect
of M/s. Nahar Foods, Delhi, 1019538 dated 01.12.2017 in respect of M/s. Macklow
International LLC, Delhi, 1019846 dated 07.12.2017 in respect of M/s. OSR Impex,
Delhi, 1019848 dated 07.12.2017 in respect of M/s. SGI Corporation, Delhi and
1019692 dated 05.12.2017 in respect of M/s. P.K. International, Mumbai.
The value of the imported goods were declared in Bills of Entry on the basis of the
import documents i.e. Invoice, Packing List etc. provided by the respective importers.

The value of the imported goods was declared on the basis of the documents provided
by the respective Importers. He did not have any idea of correct value of the imported
goods. Further, he was requested to check the value of contemporaneous imports of
identical/similar items and may accordingly enhance the value and the same is
acceptable by our principal i.e. the importer.

FASSAI norms are complied in terms of its labelling norms. However, where ever the
norms are not fully complied, with the approval of competent authority of Customs,
KASEZ, Gandhidham, we carry out permissible labelling rectifications at our warehouse
as per regulation 6(5) of Food Safety and Standards (Import) Regulations, 2017.
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The samples are sent to FASSAl accredited laboratory for confirmation of the imported

goods and only after getting FASSA| certificate with respect to its conformation to
FASSAI norms the DTA Bills of Entry are being filed,

He and his company M/s Flamingo Logistics/M/s. International Warehousing & Trading,
Gandhidham is fully aware of the provisions of Customs Act, 1962. The importers were
made aware of the provisions of Customs Act, 1962 while entering into agreements.

Further a statement of Shri Saurabh Gulati Partner of M/s. SGI Corporation, 1720

Ground Floor, Laxmi Narayan Street, Paharganj, New Delhi -110055 was recorded under
section 108 of Customs Act, 1962, on 27.02.2018, wherein he interalia stated that :-

»

He is partner of M/s, M/s. SGI Corporation, New Delhi

agreement cum memorandum of understanding for warehousing and delivering the
800ds as per the instruction on behalf of foreign supplier/shipper/owner of the goods
agreement entered into between them. No other trade agreement between, He
agreed and confirmed that the agreement dated 23.01.2017 between M/s. 5G|

Corporation and M/s Flamingo Logistics submitted by M/s Flamingo Logistics while
filing Bill of Entry is true and correct.

He agreed with the contents of the panchnama dated 20.12.2017 drawn at warehouse
of M/s Flamingo Logistics, KASEZ, Gandhidham in respect of Bill of Entry No. 1019848
dated 07.12.2017 for import of food stuff by M/s. SGI Corporation. He agreed with the

statement of Shri Kiran Singh Kochar, Partner of M/s  Flamingo Logistics dated
13.02.2018.

He confirmed and agreed that the import documents shown are provided by M/s. SGI

Corporation to M/s Flamingo Logistics, Gandhidham and the same is as per their
record. ‘

Being the warehousing operator and as per SEZ rules, M/s Flamingo Logistics,
Gandhidham had filed Bills of Entry for warehousing of the imported goods on behalf

of M/s. SGI Corporation, New Delhi in respect of Bill of Entry No. 1019848 dated
07.12.2007,

M7s. SGI Corporation is liable to pay duty of the imported goods on its clearance to
Home Consumption (DTA).  They give Demand Draft alongwith challan for the duty
amount as calculated in the Bill of Entry for Home Consumption (DTA).

They had purchased the food product imported vide Biil of Entry No. 1019848 dated
07.12.2017 from M/s. SJ Associates USA INC vide Invoice No. US1038 dated 271052017,

M/s. SGI Corporation have no relation with the overseas supplier i.e. M/s. SJ
Associates USA INC trade relations as seller and buyer,

They sale the imported food products to dealers in India

They intent to sale the imported goods to the dealers only.

M/s Flamingo Logistics, Gandhidham gave a trial copy (check list) of Bill of Entry, the
classification and other details are entered at trial copy and we, M/s. SG| Corporation

confirms the details and instruct M/s Flamingo Logistics to submit the Bill of Entry
before Customs authorities, :

The value of the imported goods was declared in Bills of Entry No. 1019848 dated
07.12.2017 on the basis of the import Invoice No. US1038 dated 27102017,

He agreed and confirmed that the details/description of the goods shown to him are
identical goods which are imported vide Bill of Entry No. 1019848 dated 07.12.2017.
The imported goods vide Bill of Entry No. 1019848 dated 07.12.2017 is USA origin. He
agreed with the value of identical goods imported. He agreed and stated that the
value of goods imported vide Bill of Entry No. 1019848 dated 07.12.2017 may be
enhanced and assessed on the basis of the valye of import of identical goods.
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» He agreed with the import value of the identical goods imported at t

he relevant time
and he agreed to

pay duty on the basis of the import value of identical goods.
The payment is to be made within 90 to 120 days from the date of Bill of Lading.

» No till date the remittances for goods imported vide Bill of Entry No. 1019848 dated
07.12.2017 has not made.

Y

M/s. SGI Corporation, New Delhi is registered with Food and Safety & St

andard
Authority of India. The registration No. 10017011004037.

» The imported goods are meeting with FASSAI norms and labelling norms. However,
where ever the labelling norms are not fully met, with the approval of competent

authority of Customs, KASEZ, Gandhidham, they carry out permissible labelling

rectifications at our warehouse as per regulation 6 of Food Safety and Standards
(Import) Regulations, 2017.

» The samples are being sent to FASSAl accredited laboratory for confirmation of the

imported goods and only after getting FASSAl certificate with respect to its
conformation to FASSAI norms the DTA Bills of Entry are being filed.

v

He stated that as the goods imported are food products and being perishable in
nature, he requested that the goods may be allowed to clear as early as possible and
he agreed to enhance the value on the basis of contemporary value of identical goods
imported and ready to pay the duty calculated on the basis of the contemporary vatue.

5. As regards to the intellig.ence of DRI with respect to FSSAl norms is concerned, the
panchnama transpires that the expiry dates are mentioned in the product
products have considerable period of expiry

s and the

(in view of amendment which got
operationalised with effect from 06.12.2017 in Food Safet

y and Standards (lmport)
Regulations, 2017.

6. The imported goods 'wer_e required to be referred to the Food and Drugs Laboratory to
verity whether the imported food products have conformity to FASSAl norms or otherwise.
In case of imported packaged food consignments, sub-regulation

Food Safety and Standards (Import) Regulations,

(4) of regulation 6 of
2017 enables the following special
dispensation on labeling allowed for the rectifiable labeling deficiencies at the custom
bound warehouse by affixing a single non detachable sticker or by any other non

detachable method next to the principle display panel namely:—

a) name and address of the importer;

(

(b) Food Safety and Sstandards Authority of India’s Logo and license number,
(c) Non-Veg or Veg Logo
(d)

Category or sub category along with generic name, nature and composition for
proprietary food

in respect of such rectifiable labelling deficiencies, as per sub-regulation (5) of

Regulation (6) of Food Safety and Standards (Import) Regulations, 2017, the Authorised

Officer may pass an order directing the Food Importer or his authorised a

permissible labelling rectifications,

gent to éarry out the
within a specified time in the customs area without
altering or masking the original label information in any manner.

U On request from the importer viz. M/s. SGI Corporation, 1720, Ground Floor, Laxmi
Narayan Street, Paharganj, New Delhi -110055, the Deputy Commissioner of Customs, KASEZ
had been advised to send the samples drawn during the panchnama dated 20.12.2017 to
approved and Drugs Laboratory duly considering the request, if any, made by the importer to

rectify the labeling deficiencies, on merit in view of the sub-regulation (4) of regulation (6) of

G )"J:é?t.a Sofls

S



Food Safety and Standards (Import) Regulations, 2017 and such label was asked to send
alongwith the label alongwith the sealed samples informing that the intended label will be
affixed on the product without masking the original label information.

8. The Deputy Commissioner of Customs, KASEZ, Gandhidham vide their letter F.No.
KASEZ/Cus/Tech/Flamingo/17-18 dated 27.03.2018 has forwarded the test result conducted
by M/s. Hi-Tech Healthcare Laboratory, Ahmedabad. Vide the Test Report M/s. Hi-Tech
Healthcare Laboratory, Ahmedabad has reported that all the goods under import vide Bill of
Entry No. 1019848 dated 07.12.2017 conforms to the General Provisions laid down under
Regulations No. 2.12.1 of Food Safety and Standards (Food Product and Food Additive)

Regulations, 2011 and the provisions of Food Safety and Standards Act, 2006 and rules made
thereunder.

9. As regards to under-valuation of the imported goods, during the course of

investigation, the value of the imported goods has been ascertained and compared with the
data available at NIDB. The import of identical goods data retrieved from NIDB revealed that
the importers of the identical goods imported from USA have imported their goods at higher
value as compared to the value of import of M/s. SGI Corporation, New Delhi. [t appears that
the value of import of M/s. SGI Corporation, New Delhi is influenced by undervaluation.
Accordingly, the value declared by M/s. SGI Corporation 1720 Ground Floor, Laxmi Narayan
Street, Paharganj, New Delhi - 110 055 is liable for rejection under Rule 12 of Customs
Valuation (Determination of Imported Goods) Rules, 2007 and the value is required to be re-
determined on the basis of the value of identical goods under Rule 4 of Customs Valuation

(Determination of Imported Goods) Rules, 2007. The gist of value of the identical goods
imported is listed below :-

TABLE-I
St Item Description IN-BOND Comparable value of identical goods imported (retrieved
No (as per from NIDB)
panchnama) Qty Value BE No. BE Date Port Quantity Amount
declared (Per
in In-Bond Unit)
BE
6052502.0
1 Whey Protein BSN 0 1952.00
Syntha 6 5 LBS 4808 (per Unit 2791579 | 09.08.2017 | INMUN1 3252
1258.84)

10. During the statement recorded under section 108 of Customs Act, 1962, the NIDB
details showing the identical imports of SYNTHA-6 An ultra premiumlean muscle protein
powder were shown to Shri Saurabh Gulati Partner of M/s. SGI Corporation 1720 Ground
Floor, Laxmi Narayan Street, Paharganj, New Delhi -110055 who has accepted the fact that
goods imported are identical as mentioned in the description of at NIDB data and he also
agreed with the value difference at Invoice No. US1038 dated 27.10.2017 vis-a-vis Invoice No.
930896009 dated 20.06.2017 of M/s. Glanbia Performance Nutrition INC, USA shown to him

and agreed to pay the duty considering the identical goods imported, while clearing the goods
to Home consumption.

1 The calculation of differential duty on the basis of contemporary import is as under :-

’
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r ! Qty \ Value identical goods [
‘ e | declared imported Re- g 1 1
S| descri inIn- Duty (retrieved from | determi | Differen | p 0 poiapie Difference |
No. | ‘tion Bond BE | (Rs.) NIDB)Amount ned | cein AV Duty
li ‘l \ (Per Unit) value
i 1 T " \ T T Rleh) 1 :
Whey l 2815564.80 :
| Protei , ggél%els) ‘i
n BSN 9385216 11.30 | 1815062.34 |
\ i S i s R 1952 3332714 il 1.
| a65s IGST \
\ LBS - 2211344.59 ,
h . Total Duty
\ 1 5111376.34 |

It appears that the importer M/s. SGI Corporation, New Delhi has mis-declared
the value of the imported goods with intent to short payment of duty.The difference in
assessable value of the goods arrived at Rs. 33,32,714/- and resultant differential duty on

account of such mis-declaration of the value of the goods arrived at Rs. 18,15,062/-

12 It appears that the importer has under-valued the imported goods. Accordingly, the

imported goods vide Bill of Entry_No. 1019848 dated 07.12.2017, appear to be liable for
confiscation under Section 111(m) of Customs Act, 1962 as it appears that the goods do not

correspond. in respect of value with the entry made under this Act. The relevant provisions of
Customs Act, 1962 are reproduced below :-

SECTION 111. Confiscation of impropérly imported goods, etc. - The following goods
brought from a place outside India shall be liable to confiscation: -

(mj '[any goods which do not correspond in respect of value or in any other particular] with

the entry made under this Act or in the case of baggage with the declaration made under
section 77 %[in respect thereof, or in the case of goods under transhipment, with the
declaration for transhipment referred to in the proviso to sub-section (1) of section 54];

Accordingly, the goods imported vide Bill of Entry No. 1019848 dated
07.12.2017, has been placed under seizure vide Seizure Memo dated 27.02.2018 and the same
has been handed over to M/s Flamingo 'Logistits, Unit No. 306 and 304, 2™ floor, Ganga
Complex, Phase-2, KASEZ, Gandhidham under supertnama dated 27.02.2018.

13. The act of omission and commission by M/s. SGI Corporation, 1720, Ground Floor,

Laxmi Narayan Street, Paharganj, New Delhi -110055 makes the goods liable for confiscation

under section 111 (m) of Customs Act, 1962 and consequently make M/s. SGI Corporation,

New Delhi liable for penalty under section 112 of Customs Act, 1962. The relevant provisions
of Customs Act, 1962 is reproduced below :-

SECTION 112. Penalty for improper importation of goods, etc.- Any person, -

(a) who, in relation to any goods, does or omits to do any act which act or omission would

render such goods liable to confiscation under section 111, or abets the doing or omission of
such an act, or

(b) who acquires possession of or is in any way concerned in carrying, removing,

depositing, harbouring, keeping, concealing, selling or purchasing, or in any other manner

dealing with any goods which he knows or has reason to believe are liable to confiscation
under section 111,

shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this Act or any

other law for the time being in force, to a penalty ‘[not exceeding the value of the goods or
five thousand rupees], whichever is the greater;
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*[(i1)  in the case of dutigble 800ds, other than prohibited goods, subject to the provisions
)

of section 1144, to g penalty not exceeding ten per cent. of the duty sought to be evaded or
five thousand rupees, whichever js higher :

Provided that where such duty as determined under sub-section (8) of section 28 and the

penalty liable to pe paid by such person under this section shall be twenty-five per cent. of

’[(i1i) in the case of goods in respect of which the value stated in the entry made under this
Act or in the case of baggage, in the declaration made under section 77 (in either case
hereafter in this section referred to gs the declared value) is higher than the value thereof,

to a penalty "[not exceeding the difference between the declared value and the value
thereof or five thousand rupees], whichever is the greater;]

*[(iv) in the case of goods falling both under clauses (i) and (iii), to a penalty °[not exceeding
the value of the goods or the difference between the declared valye and the valye thereof

"[(v) in the case of goods falling both under clauses (ii) and (iii), to a penalty ”’[not exceeding
the duty Sought to be evaded on such goods or the difference between the declared valye
and the value thereof or five thousand rupees], whichever is the highest. ]

14. It appears that the value of the imported goods vide Bill of Entry No. 1019848 dated
07.12.2017 s liable for rejection- under Rule 12 (2) (i)
(Determination of Value of Imported Goods) Rules,

(a) of Customs. Valuation
2007 and same is appears to be re-
determined as per the provisions of Rule 4 of Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007. The relevant provisions of the Rul
below :-

e 12 and 4 is reproduced

2. Rejection of declared valye. -

(1) When the Proper officer has reason to doubt the truth or accuracy of the value declared
in relation to any imported goods, he may ask the importer of such g00ds to furnish further
information including documents or other evidence and if, after receiving such further
information, or in the absence of a response of such importer, the proper officer still has
reasonable doubt apout the truth or accuracy of the value so declared, it shall pe deemed
that the transaction value of such imported goods cannot be determined under the provisions
of sub-rule (1) of rule 3.

(2) At the request of an importer, the proper officer, shall intimate the importer in writing
the grounds for doubting the truth or accuracy of the value declared in relation to goods

imported by such importer and provide a reasonable Opportunity of being heard, before
taking a final decision under sub-rule @r

Explanation. *(1) For the removal of doubts, it is hereby declared that:-

(i) This rule by itself does not provide a method for determination of value, it provides a
mechanism and procedure for rejection of declared value in cases where there is reasonaple
doubt that the declared value does not represent the transaction value; where the declared

value js rejected, the valye shall be determined by proceeding sequentially in accordance
with rules 4 to 9.

(iii) The proper officer shall have the powers to raise doubts on the truth or accuracy of the
declared value based on certain reasons which may include -
(a) the significantly higher value qt which identical or similar goods imported at or about

the same time in comparable quantities in a comparable commercia| transaction were
assessed: ’

(b) the sale involves an
competitive price;

(c) the sale involves special discounts limited to exclusive agents; :

(d) the misdeclaration of goods in parameters such gs description, quality, quantity,

abnormal discount or abnormal reduction from the ordinary

country of origin, vear of manufacture or production;

(e) the non declaration of parameters such as brand, grade, specifications that have
relevance to value;

() the fraudulent or manipulated documents.
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4. Transacfion value of identical goods. -

(1)(a)Subject to the provisions of rule 3, the value of imported goods shall be the transaction

value of identical goods sold for export to India and imported at or about the same time as
the goods being valued; :

Provided that such transaction value shall not be the value of the goods provisionally
assessed under section 18 of the Customs Act, 1962.

(b) In applying this rule, the transaction value of identical goods in a sale at the

same commercial level and in substantially the same quantity as the goods being valued shall
be used to determine the value of imported goods.

(c) Where no sale referred to in clause (b) of sub-rule (1), is found, the transaction
value of identical goods sold at a different commercial level or in different quantities or
both, adjusted to take account of the difference attributable to commercial level or to the
quantity or both, shall be used, provided that such adjustments shall be made on the basis of
demonstrated evidence which clearly establishes the reasonableness and accuracy of the
adjustments, whether such adjustment leads to an increase or decrease in the value.

(2) Where the costs and charges referred to in sub-rule (2) of rule 10 of these rules are
included in the transaction value of identical goods, an adjustment shall be made, if there
are significant differences in such costs and charges between the goods being valued and the
identical goods in question arising from differences in distances and means of transport.

(3) In applying this rule, if more than one transaction value of identical goods is found,
the lowest such value shall be used to determine the value of imported goods.

15: Accordingly, it appears that the unit assessable valué declared for the imported goods
with description and the declared unit value as mentioned in table-l, above is liable for
rejection under rule 12 (2) (iii) (a) of Customs Valuation (Determination of Value of Imported
Goods) Rules, 2007 and has to re-determined at the value of the identical goods imported as

shown in the table-l, above, under Rule 4 of Customs Valuation (Determination of Value of
Irﬁported Goods) Rules, 2007.

16. Further, it appears thatv the goods imported vide Bill of Entry No. 1019848 dated
07.12.2017, totally valued at Rs. 93,85,216/- (re-determined) is liable for confiscation under

section 111 (m) of Customs Act, 1962 for the act of not declaring the correct value of the
goods in the Bills of Entry.

A7, Further, it appears that for the act of making the imported goods liable for

confiscation, M/s. SGI Corporation, 1720, Ground Floor, Laxmi Narayan Street, Paharganj,

New Delhi -110055 is liable for penalty under section 112 of Customs Act, 1962.

18. M/s. SGi Corporation, 1720, Ground Floor, Laxmi Nérayan Street, Paharganj, New Delhi

-110055 vide their letter dated 15.03.2018, has requested they don’t want Show Cause Notice
and Personal Hearing. '

19.  As the importer M/s. SGI Corporation, New Delhi had requested for waiver of Show

Cause Notice and Personal hearing and accepted to pay the duty on the basis of the
contemporary price of the identical goods, the case under the competency of Additional
Commissioner has been transferred to Adjudication Section for adjudication purpose.

DISCUSSION & FINDINGS:-

20. | have carefully gone through the entire records of the case. The importer vide letter

dated 15.03.2018 has requested for waiver of Show Cause Notice and also Personal Hearing.
Hence, | proceed to decide the matter on the basis of documentary evidences available on
record.

21. | find that the following main issues are involved in the subject case matter , which
are required to be decided-
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(i) Whether the unit assessable value declared for the imported goods with description
and the declared unit value as mentioned in table-I, above is liable for rejection under rule
12 (2) (iii) (a) of Customs Valdation (Determination of Value of Imported Goods) Rules, 2007
and has to re-determined at the value of the identical goods imported as shown in the table-|,

above, under Rule 4 of Customs, Valuation (Determination of Value of Imported Goods) Rules,
2007,

(ii) Whether the goods imported vide Bill of Entry No. 1019848 dated 07.12:2017, totally
valued at Rs, 93,85,216/- (re-determined) is liable for confiscation under section 111 (m) of

» 1962 for the act of not declaring the correct value of the goods in the Bills of

(i) Whether for the act of making the imported goods liable for confiscation, M/s. SGJ
Corporation, 1720, Ground Floor, Laxmi Narayan Street, Paharganj, New Delhj -110055
liable for penalty under section 112 of Customs Act, 1962.

is
22, The facts of the case indicate that an intelligence input was developed by the
Directorate of Revenye lntelligence(DRl), Ahmedabad Zonal Unit, Ahmedabad that Gujarat
based some importers are engaged in the gross under valuation and mis-declaration of imports
of “Whey protein and other Food products”. On the basis of said intelligence input received
from the DRI, AZU, Ahmedabad, a joint examination was conducted alongwith the specified
officers of Kandla Economic Zone, Gandhidham in respect of warehouse Bill of Entry No.

07.12.2017 has been filed by M/s. Flamingo Logisticé, a warehousing unit of Kandla Special
Economic Zone, Gandhidham jointly\ with the importer/owner of the goods M/s. SGI
Corporation 1720 Ground Floor, Laxmi Narayan Street, Paharganj, New Delhj -110055 holding
IEC No. 0516983105, The IGM No. was 2181504 dated 06.12.2017,

has been conducted jointly with the specified officers of KASEZ, Gandhidham under regular
panchnama dated 20.12.2017.

drawn,

During the panchanama representative samples have been

24, During investigation, a combined statement of Shri Kiran Singh Kochar, Partner of M/s
Flamingo Logistics, Unit No. 306 and 304, 2nd floor, Ganga Complex, Phase-2, KASEZ,
Gandhidham was recorded on 13.02.2018 under section 108 of the Custom Act 1962.

Further a statemeht of Shri Saurabh Gulati Partner of M/s. sGi Corporation, 1720,

Ground Floor, Laxmi Narayan Street, Paharganj, New Delhi -110055 was recorded under
section 108 of Customs Act, 1962 on 27.02.2018. ‘

25.  During the further course of investi’gation, it revealed that the importer M/s. SG|
Corporation, New Delhi have mis-declared the value of the imported goods with intent to

the goods arrived at Rs. 18,15,062/-, Accordingly, it appears that the value of the imported
goods vide Bill of Entry No. 1019848 dated 07.12.2017 is liable for rejection under Rule 12 (2)
(1) (a) of Customs Valuation (Determination of Value of Imported Goods) Rules, 2007 and

same requires to be re-determined as per the provisions of Rule 4 of Customs Valuation
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(Determination of Value'of Imported Goods) Rules, 2007. It further appears that the importer

has under-valued the imported goods and accor_di_ngly, the imported goods vide Bill of Entry -
No. 1019848 dated 07.12.2017, appear to be liable for confiscation under Section 111(m) of

Customs Act, 1962 as it appears that the goods do not correspond in respect of value with the

entry made under this Act. It further abpears that such act of omission and commission by

M/s. SGI Corporation, 1720, Ground Floor, Laxmi Narayan Street, Paharganj, New Delhi -

110055 which makes the goods liable for confiscation under section 111 (m) of Customs Act,

1962 has consequently made M/s. SGI Corporation, New Delhi liable for penalty under section-
112 of Customs Act,' 1962. Accordingly, the goods imported vide Bill of Entry No. 1019848

dated 07.12.2017, have been placed under seizure vide Seizure Memo dated 27.02.2018 and

the same have been handed over to M/s Flamingo Logistics, Unit No. 306 and 304, 2™ floor,

Ganga Complex, Phase-2, KASEZ, Gandhidham under suprétnama dated 27.02.2018.

26. | find from the available records—that in the instance case the SIIB Custom House

Kandla has proposed that the unit assessable value declared for the imported goods with
description and the declared unit value as mentioned in table-l, above is liable for rejection
under rule 12 (2) (iii) (a) of Customs Valuation (Determination of Value of Imported Goods)
Rules, 2007 and has to re-determined at the value of the identical goods imported as shown in

the table-l, above, under Rule 4 of Customs Valuation (Determination of Value of Imported
Goods) Rules, 2007.

26.1 Inregard to rejectioﬁ of the declared value of the subject imported goods, | find that
Rule 12(1) of the Customs Valuation (Determination of Value of Imported Goods) Rules, 2007
stipulates that “When the proper officer has reason to doubt the truth or accuracy of the
value declared in relation to any imported goods, he may ask the importer of such goods to
furnish further information including documents or other evidence and if, after receiving
such further information, or in the absence of a response of such importer, the proper
officer still has reasonable doubt about the truth or accuracy of the value so declared, it

shall be deemed that the transaction value of such imported goods cannot be determined
under the provisions of sub-rule (1) of rule 3.”

Further, Rule 4 on Transaction value of identical goods stipulates as under-
(1)(a)Subject to the provisions of rule 3, the value of imported goods shall be the transaction
value of identical goods sold for export to India and imported at or about the same time as
the goods being valued;

Provided that such transaction value shall not be the value of the goods provisionally
assessed under section 18 of the Customs Act, 1962.

(b) In applying this rule, the transaction value of identical goods in a sale at the
same commercial level and in substantially the same quantity as the goods being valued shall
_ be used to determine the value of imported goods.

(c) Where no sale referred to in clause (b) of sub-rule (1), is found, the transaction
value of identical goods sold at a different commercial level or in different quaniities or
both, adjusted to take account of the difference attributable to commercial level or to the
QUantity or both, shall be used, provided that such adjustments shall be made on the basis of
demonstrated evidence which clearly establishes the reasonableness and accuracy of the
adjustments, whether such adjustment leads to an increase or decrease in the value.
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identical goods in question arising from differences in distances and means of transport.
(3) In applying this rule, if more than one transaction valye of identical goods is found,
the lowest such valye shall be used to determine the value of imported goods.

* As regards to under-valuation of the imported goods, | find that during the course of
investigation, the value of the imported goods has been ascertained and Compared with the
data available at NIDB. The import of identical goods data retrieved from NIDB revealed that

details showing the identical imports of SYNTHA-6 An ultra premiumlean muscle protein
powder were shown to Shri Saurabh Gulati, Partner of M/s. SGI Corporation, 1720, Ground
Floor, Laxmi Narayan Street,_ Paharganj, New Delhi -110055 who has accepted the fact that
goods imported are identical as mentioned in the description of at NIDB data and he also

930896009 dated 20.06.2017 of M/s. Glanbia Performance Nutrition INC, USA shown to him
and agreed to pay the duty considering the identical goods imported, while clearing the goods
{0 Home consumption. It is observed that the importer M/s. SGI Corporation , New Delhi has
mis-declared the value of the imported goods with intent to short payment of duty, The
difference in assessable value of fhe goods arrived at Rs. 33,32,714/- and resultant

differential duty on account of such mis-declaration of the value of the goods arrived at Rs.
18,15,062/-.

26.3 Accordingly, the value declared by M/s. sG| Corporation, 1720, Ground Floor, Laxmi
Narayan Street, Paharganj, New Delhj - 110 055 is liable for rejection under Rule 12 of
Customs Valuation (Determination of Imported Goods) Rules; 2007 and the value is required
to be re-determined on the basis of the value of identical goods under Rule 4 of Customs
Valuation (Determination of Imported Goods) Rules, 2007.

27.  Coming to the Proposal in the instant case for confiscation of the aforesaid imported

goods under Section 111(m) of the Customs Act, 1962, firstly | refer to the provisions of
Section 111(m) of the Customs Act,1962.

SECTION 111, Confiscation of improperly imported goods, etc. - The following goods
brought from q place outside India shall be liable to confiscation: -

section 77 ?[in respect thereof, or in the case of goods under transhipment, with the
declaration for transhipment referred to in the proviso to sub-section (1 ) of section 54];

27.1 I find that Section 111(m) of the Customs Act, 1962 p"rovides that any goods which do
not correspond in respect of value with the entry made under this Act shall be liable to
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confiscation. In this case M/s SGI Corporation has imported the subject goods by wilfully
resorting to mis-declaration and undervaluation, therefore, the.goods imported vide Bill of
Entry No.1019848 dated 07.12.2017 are liable for confiscation under section 111(m) of the
Customs Act, 1962, in as much as, the value declared in the Bill of Entry was not true and
correct with an.intention to evade duty of Customs. | find that there is a difference between
“confiscation” and “liable to confiscation”. It is settled law that the goods which are liable
to confiscation can be ordered forv to be confiscated, and fine in lieu of confiscation can be
imposed. Mis-declaration of the value of the goods is one of the modality of claiming less
payment of duty. In cases where value of goods is not con;réctly declared for some purpose,
ther it would amount to violation of the conditions for import of the goods and it would
certainly amount to illegal/ unauthorized and against the statue.

27.2 There is violation of provisions of section 111(m) of Customs Act, 1962 since there was
a mis-declaration and undervaluation of the subject goods, therefore, M/s SGI Corporation
has acted deliberately cannot be ruled out for the reason that they have mis-declared and
under-valued the subject goods accordingly, confiscation of the goods under the section
111(m) of the Act s justibﬁed, therefore, imposition of redemption fine is also warranted
under law and therefore M/‘s. SGI Corporation, 1720, Ground Floor, Laxmi Narayan Street,
Paharganj, New Delhi - 110 055 is liable for redemption fine under section 125 in lieu of

confiscation.

27.3  The Section 125 of the Customs Act,1962 -Opfion to pay fine in lieu of confiscation
stipulates as under-

(1) Whenever confiscation of any goods is authorized by this Act, the officer
adjudging it may, in the case of any goods, the importation or expoftation whereof is
prohibited under this Act or under any other law for the time being in force, and shall, in
the case of any other goods, give to the owner of the goods 1[or, where such owner is not
known, the person from whose possession or custody such goods have been seized,] an
option to pay in lieu of confiscation such fine as the said officer thinks fit: Provide that,
without prejudice to the provisions of the proviso to sub-section (2) of section 115, such
fine shall not exceed the market price of the goods confiscated, less in the case of of
imported goods the duty chargeable thereon. 2(2) Where any fine in lieu of confiscation of
goods is imposed under sub-section (1) the owner of such goods or the person referred to in
sub-section (1) shall, in addition, be liable to any duty and charges payable in respect of
such goods]

Further, Hon’ble Supréme Court in case of Commissioner of Customs, Ahmedabad Vs
M/s Jayant Ointments Pvt Ltd[(100) ELT 10] and Jain Exports Pvt Ltd Vs UOi[1996(66) EILT
537] has held that quantum of redemption fine depends on facts and circumstances of each
case and no hard and fast rules may be laid down. Fine could be imposed even in cases of
bonafide imports. However, Section 125 of the Customs Act,1962 provides that such fine
shall not exceed the market price of the goods less the duty chargeable thereon and
working rule could be to levy redempiion fine so as to neutralize any benefit that may
accrue to the importer from such illegal act of importation of impugned goods. In view of
the above narrated facts, | hold that M/s. SGI Corporation, 1720, Ground Floor, Laxmi

Narayan Street, Paharganj, New Delhi - 110 055 is liable for redemption fine under Section
125 of the Customs Ac£,1962 in lieu of confiscation.
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28.  There is a proposal of SIIB, Custom House, Kandla for irhposition of pénalty under
Section 112 of the Customs Act, 1962 on M/s SGI Corporation, New Delhi.

In this connection, | find that Section 112 of the Customs Act, 1962, stipulates that any
person, who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under Section 111, or abets the doing or
omission of such an act is liable to penalty as prescribed under the said Section.

I find that for imposition of penalty under Section 112, it is necessary to bring on
records the reason that there is omission of the Act and such omission renaers the goods
liable for confiscation or abets the doing or omission of such an act or any provision of the Act
or Rule are sufficient cause to impose the penalty on person.

In the instant case, on the basis of evidence available on the record, it is alréady
concluded that M/s SGI Corporation - have wilfully and fraudulently suppressed the value of
the subject goods imported with sole intentibn to evade payment of duty of customs and
rendered the goods liable for confiscation under Section 111(m) of the Customs Act, 1962.
The fact of undervaluation of the impugned goods has come to light only after physical
examination of the gobds and after investigation of the case which was unearthed by the
officers of the department. Had it been unnoticed by the officers, then the same would not
have come to light. Accordingly, the goods imported vide Bill of Entry No. 1019848 dated
07.12.2017, has been placed under seizure vide Seizure Memo dated 27.02.2018 and the same

has been handed over to M/s. Flamingo Logistics KASEZ, Gandhidham under supratnama dated
27.02.2018.

| find that in such cases, mens reg is not required for imposition of penalty. | find that
it is a settled law that penalty is imposable under Section 112(a) of the Customs Act, 1962
merely for filing incorrect declaration. In other words, there is no requirement of proving
mens rea in such case. Hon’ble Supreme Court has in the case of UO| Vs Dharmendra Textile
Processors-2008(231) ELT 3(SC) observed that mens rea is not an essential ingredient in a civil
liability. Also Hon’ble Apex Court in case of Chairman SEBI Vs Shriram Mutual Fund 2006(5)
SCC 361 has held that :
“ Mens rea is not an essential ingredient for contravention of the provisions of a Civil
Act. Unless the language of the statute indicates the need to establish the element of
mens rea, it is generally sufficient to prove that a default default in complying with
the statute has occurred and it is wholly unnecessary to ascertain whether such a
violation was intentional or not. The breach of a civil obligation which attracts a
penalty under the provisions of an act would attract the levy of penalty irrespective
of the fact whether the contravention was made by the defaulter with any guilty
intention or not.”
As | have already held that the act of omission and commission by M/s, SGI Corporation
have made the goods liable for confiscation under section 111 (m) of Customs Act, 1962
consequently, | hold that penalty under Section 112 of the Customs Act, 1962 is attracted on
M/s. SGI Corporation, 1720, Ground Floor, Laxmi Narayan Street, Paharganj, New Delhi - 110
055.
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29.  in view of the foregoing discussions and findings, | pass the following order-

ORDER
() | reject the unit assessable value declared for the imported goods with description

and the declared unit value as mentioned in table-I above, under rule 12 (2) (iii)

(a) of Customs Valuation (Determination of Value of Imported Goods) Rules, 2007
and order that the same shall be re-determined at the value of the identical goods
imported as shown in the table-l, above, under Rule 4 of Customs Valuation

(Determination of Value of Imported Goods) Rules, 2007.

(i1) | order that the goods imported vide BE 1019848 dated 07.12.2017, totally valued
at Rs.93,85,216/- (re-determined) are liable for confiscation under section 111 (m)
of Customs Act, 1962 for the act of not declaring the correct value of the goods in
the said Bill of Entry. However, | give an option to the importer M/s. SGI
Corporation, 1720, Ground Floor, Laxmi Narayan Street, Paharganj, New Delhi -
110 055 to redeem the same on payment of redemption fine of Rs.18,00,000/-
(Rupees Eighteen Lakhs only) under Section 125 of the Customs Act, 1962.

(ifiy | impose penalty of Rs.1,75,000/- (Rupees One Lakh Seventy Five Thousand Only)
on M/s. SGI Corporation, 1720 Ground Floor, Laxmi Narayan Street, Paharganj,

New Del‘n - 110 055 under Section 112 of Customs Act, 1962j#\

w"?m O‘S/}

; (PADALA MOHAN RAO :

O/ Additional Commissioner (Adj.)
Custom House, Kandla.

F. No. $/10-38/ADJ/ADC/SGI Corporation/2018-19 Dated 04.05.2018
BY REGISTERED POST/HAND DELIVERY: %Qd Cﬂ

i) :

M/s. SGI Corporation, WA )

1720, Ground Floor,

l.,axmi Narayan Street, Paharganj,

New Delhi - 110 055

Copy to:

it The Development Commissioner, KASEZ, Gandhidham
2. The Deputy Commissioner (SIIB), Custom House, Kandla w.r.t his letter F.No. S/43-
08/511B/2017-18/SG| dated 01.05.2018 for information and necessary action, if any, in
the matter at his end please.

The Deputy Commissioner of Customs, KASEZ, Gandhidham with a request to ensure at
the time of release/clearance of impugned imported goods from the warehouse that
the said imported goods are meeting with FASSAI- norms in accordance with Food
Safety and Standards (Import) Regulations,2017. '

The Deputy/Assistant Commissioner (RRA), Custom House, Kandla.

The Deputy/Assistant Commissioner (Recovery), Custom House, Kandla.

The Deputy/ Assistant Commissioner (Gr.l), Custom House, Kandla

Guard File

w

e o
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