
BRIEF FACTS OF THE CASE: 
M/s. Krishak Bharati Cooperative Limited (KRIBHCO) having its head office at A-10, Sector-1, NOIDA, Gautam Budh Nagar (U.P.)-201301, having IEC No.–0588053970 (hereinafter referred to as the ‘KRIBHCO’) is a Multistate Co-operative Society primarily engaged in manufacturing of Fertilizers, Bio-Fertilizers, processing of certified seeds, Marketing and Handling of Fertilizers and other services to the farmers, etc. On the basis of Intelligence gathered by the officers of Directorate of Revenue Intelligence (DRI, for short), Ahmedabad, the documents of imports of Urea by M/s. KRIBHCO was taken up for analysis, wherein it was revealed that the prevailing import price of Urea is around US$ 410 per MT, M/s. KRIBHCO was importing Urea from M/s. Oman India Fertiliser Company, Oman (OMIFCO, for short) at about US$ 160 per MT, whereas, the study of the imports from OMIFCO revealed that the said company was a joint venture between the Oman Oil Company (50%), M/s. IFFCO (25%) and M/s. KRIBHCO (25%). Further, the import of Urea from the said company was on the basis of a long term Urea off-take Agreement (UOTA for short) between the Government of India (GOI for short) and OMIFCO. The Urea was being purchased by the Department of Fertilizer (DoF for short), from OMIFCO and the imports were being made by M/s. IFFCO and M/s. KRIBHCO on the basis of an agreement for Handling and Marketing of Urea signed between the DoF and IFFCO and KRIBHCO.

2.
 Based on the above intelligence, inquiry was initiated against M/s. KRIBHCO and the said importer was issued summons calling upon them for recording their statement and to produce the import documents.

3.
A statement of Dr. Satish Maheshwari, Additional General Manager (Marketing) of M/s. KRIBHCO was recorded on 12.07.2013, under Section 108 of the Customs Act, 1962 (CA, 1962, for short), wherein, he voluntarily inter-alia, stated that he was working as Additional General Manager (Marketing) KRIBHCO, at NOIDA, Gautam Buddh Nagar, since 2011, and was handling the work related to the port operation activities pertaining to import of fertilizers; that their company was engaged in manufacturing of Fertilizers, Bio-Fertilizers, processing of certified seeds, Marketing and Handling of Fertilizers and other services to the farmers, etc; that they have one (01) manufacturing unit at Hazira, Surat, Gujarat and various branch / marketing offices all over India; that apart from that they also have a Joint Venture company namely M/s. KRIBHCO Shyam Fertilizers Ltd. (KSFL), at Shahajahanpur (U.P.), which was engaged in manufacturing of Fertilizers and they were also having 01 Joint Venture manufacturing company viz. OMIFCO with other companies in Oman which was in operation; that he was unaware about the present position of equity stake of GOI in M/s. KRIBHCO but initially GOI was having equity stake in M/s. KRIBHCO. On being specifically asked about OMIFCO, he stated that the initial Memorandum of Understanding (MoU for short) was signed between GOI and Government of Sultanate of Oman in 1993 and acknowledged by M/s. KRIBHCO, M/s. Rashtriya Chemicals & fertilizers Ltd. (RCF) and M/s. Oman Oil Company Limited; that vide the said MoU dated 13.03.1993, it was envisaged that a project be established for production of Ammonia-Urea on the basis of their economic and commercial viability by commercial enterprises of the two countries designated for the purpose; that the Ministry of Petroleum and Minerals, Muscat, Oman and the GOI through its Ministry of Chemicals & Fertilisers, signed the said MoU and the same was acknowledged by M/s KRIBHCO alongwith RCF and M/s. Oman Oil Company Limited; that as per the MoU, M/s KRIBHCO, RCF and Oman Oil Company Limited, were designated by GOI and Government of Sultanate of Oman respectively, to endeavor to complete the study and assessment of the broad technical parameters and determine the financial viability of establishing a joint venture fertilizer project in Oman; that by another MoU in 1994 the GOI, M/s KRIBHCO, RCF, Government of Sultanate of Oman and M/s Oman Oil Company Limited, agreed to collaborate in the implementation of a project to design, finance and construct a fertilizer manufacturing plant in Oman; that pursuant to the said MoU and the execution by M/s KRIBHCO, RCF and Oman Oil Company Limited, a Joint Venture Agreement was also signed on 02.04.1997, between M/s KRIBHCO, RCF and Oman Oil Company; that M/s RCF decided not to proceed with the project and assigned all of its interest under the Original Joint Venture Agreement to M/s IFFCO and transferred all of its shares in the company to M/s IFFCO in 2000 and accordingly re-stated the Joint Venture Agreement amongst M/s Oman Oil Company Limited, M/s KRIBHCO and M/s IFFCO in October 2000 incorporating certain changes to the Original Joint Venture Agreement; that the GOI and OMIFCO entered into a long term UOTA for the off-take of Urea from OMIFCO; that as per clause 2.1 (Supply and Sale by the Company):- The company shall offer to supply and sell to the GOI, in bulk, FOB the Loading Terminal, one Hundred percent (100%) of Actual Production of Urea from and after the Date of commencement of Production for the term and on the terms and conditions of the Agreement; that further as per clause 5.1 (price of Urea Produced after the Date of Commercial Production) the company and GOI agreed for the Long Term Price of Urea for Rated capacity (initially specified manufacturing capacity) Quantity and for Excess Quantity; that as per clause 5.1 (a) Urea produced upto Rated Capacity:- the rates were initially finalized for the initial 15 Years; that as per clause 5.1 (c) Excess Urea :- The Price FOB the Loading Terminal payable by the GOI to the Company for purchase of Excess Urea shall be an amount equal to ninety five (95) percent of the market Price prevailing on the date of the applicable Bill of Lading; that as per the clause 5.3 of the said UOTA provides for determining the market price of Urea; that in terms of the said clause the market price of Urea would be equal to the simple average of the average of the low and high end FOB Middle East prices of Granular Urea in bulk as published in each of the issues of the following journals in the last two weeks before the date of Bill of Lading (B/L for short):- 1) Fertiliser Market Bulletin, U.K, 2) Fertiliser Week by British Sulphur, U.K and 3) Fertecon Weekly Nitrogen Fax, U.K. ; that they had imported about six consignments of Urea, on behalf of GOI, from OMIFCO which was the Urea produced in excess of the rated capacity; that accordingly the price in these cases was 95% of the Market Price, determined in terms of clause 5.3 of the UOTA; that of these six consignments some were consisting of Urea of the rated capacity and hence priced as per the UOTA while part of the consignment was of excess Urea beyond the rated capacity and hence priced as per clause 5.3 of the UOTA; that the import details of these six consignments are as under :- 
	Sr.No.
	Bill of Entry (B/E) No. & Date
	Rate per MT (in US$)
	Quantity (in MT)
	Port of Import

	1
	6949353 dated 28.05.2012 (Mixed: rated capacity & excess beyond the rated capacity)
	501.36

148.80 (Rated Capacity)
	27783.481

13735.662 
	Mundra

	2
	206 dated 06.06.2012 
	487.27
	47564.966
	Kakinada

	3
	7089836 dated 13.06.2012 
	444.92
	38525.032
	Mangalore

	4
	7183733 dated 22.06.2012 
	428.29
	41964.194
	Mundra

	5
	509 dated 24.07.2012
	406.13
	39554.765
	Vishaka-patnam

	6
	276 dated 09.08.2012 (Mixed rated capacity & excess beyond the rated capacity)
	404.15

148.80 (Rated Capacity)
	32050.942

16029.420 
	Kakinada



On being asked with regard to the reason for the low price of the Urea sold by OMIFCO to GOI, he stated that this decision was taken by OMIFCO and GOI under UOTA. On being asked that being a 25% equity stake holder they had their Directors on the Board of OMIFCO and they would have been aware about the decision of low price of the Urea, in this regard he stated that the price fixation of OMIFCO Urea was a policy decision and he was not aware about the mechanism for pricing; that as per the above said UOTA between GOI and M/s. OMIFCO and the GOI was purchasing the said Urea and they were only handling and Marketing the said imported urea as assigned by GOI in terms of the Handling and Marketing Agreement, signed between the GOI and M/s KRIBHCO from time to time; that in terms of the said agreement they are filing Bills of entry (B/E for short) on the Urea purchased by GOI from OMIFCO and on the basis of the price informed to them by the Ministry of Chemicals & Fertilisers, Department of Fertilisers; that for the Urea imported by them they were not making any payments to OMIFCO as the buyer was GOI and they (GOI) are making payments directly to OMIFCO. On being asked regarding the import of Urea by KRIBHCO from other overseas suppliers, he stated that till date they had imported, handled and marketed Urea only from OMIFCO; that M/s. KRIBHCO and M/s. IFFCO had signed a ‘Handling and Marketing Agreement’ with GOI, which was effective from 01.05.2012, whereby GOI has agreed to appoint M/s. KRIBHCO and M/s. IFFCO as they are the Fertilizer Marketing Entities for Urea off take from M/s. OMIFCO; that vide the said agreement they had been assigned the work related to discharging all the obligations of GOI arising out of the lifting and shipping activities; that they were bound to discharge the function of unloading, handling, bagging, transportation, distribution, marketing and other allied functions connected with handling of Urea from load-port to the distribution network; that as per agreement they had the ownership of the material for handling purpose and accordingly they had insurable interest in the cargo and empowered to arrange for marine insurance of cargo during voyage and claim for damage and loss of cargo; that as per agreement their liability starts from load-port, they get insurance in their name for the cargo when B/L was issued; that as per the said agreement the Department of Fertilizer in consultation with them arranged for shipping of OMIFCO urea at load-port; that the ownership of the material was transferred to them while the vessel was on high seas on behalf of Department of Fertilizers; that thereafter they used to file the Bs/E in their name to get clearance of cargo from Customs; that they made duty payments and then made all arrangements for unloading, bagging and movement of cargo from the port; that besides performing the responsibility of handling operation they were also responsible for Quantity and Quality of cargo and efficiency of operation like speedy discharge of cargo from vessel, expeditious evacuation of cargo from port, security, etc.; that they have to intimate the Department of Fertilizers for every event on day-to-day basis, that as per Para 4 Designated Agent: - they were to be paid a fee of Rs. 10/MT of urea for performing the work as designated agent apart from handling and distribution expenses; that GOI has fixed rates for handling and marketing as per Para 5 of Agreement; that on behalf of GOI they used to sell the urea to the farmers through their marketing channels like co-operative societies or through their dealers etc. on controlled rate fixed by GOI and collect the price; that they had to pay to GOI, the Pool issue Price (fixed by GOI) minus applicable charges incurred by them during handling and marketing of Urea like Customs duty, marine insurance, lump-sum charges, port dues, ICC, Take or pay liability, designated agent fee and Rs. 850/- on count of ad-hoc inland freight within 45 days from the date of completion of discharge from the vessel.

4.
The statement of Shri Sanjay Kansal, Manager (Projects) of M/s. KRIBHCO, was recorded on 02.08.2013 under Section 108 of the CA, 1962, wherein, he voluntarily inter-alia, stated that he was working as Manager (Projects) in M/s. KRIBHCO, NOIDA, Gautam Budh Nagar since 2009; that he was handling the work related to the gas sourcing, Management Information Systems (MIS), OMIFCO project in Oman etc.; that he was shown the statement dated 12.07.2013 and agreed with the facts contained therein; that at the time of MoU signed between the GOI and the Govt. of Sultanate of Oman, the GOI was having 72% (Approx) equity stake in M/s. KRIBHCO; that subsequently co-operative societies have increased their stakes in M/s. KRIBHCO and M/s. KRIBHCO has repatriated the equity of GOI; that as a return on their investment, in the initial MoU signed on 30.07.1994, it was agreed that the calculated floor Price of Urea shall mean a price necessary to yield a ten percent 10% internal Rate of Return on the equity investment in the Fertilizer project [As per 6.4(b)] of MoU dated 30.07.1994; that, it was also agreed that M/s. KRIBHCO and M/s. RCF shall commit to purchase on FOB basis under a long term take-or-pay contract on terms and conditions to be agreed upon between the parties, subject to the requirements of the lenders proving project financing, one hundred percent (100%) of the Urea production of the Fertlizer Plant {As per 6.4(a)}; that subsequently, RCF had decided not to proceed with the Project and offered to assign all its rights and the obligations in the Original Joint Venture Agreement to M/s. IFFCO on 16th Oct., 2000; that in the Amended and Restated JV Agreement signed on 20.10.2000 in place of M/s KRIBHCO and M/s RCF (replaced by M/s IFFCO), GOI agreed to enter into a long term Urea Off-take Agreement which was a part of the restructuring of the project due to the Financers (lenders) requirement; that as per clause 8.4 (c) of the said agreement dated 20.10.2000 M/s KRIBHCO and M/s IFFCO were paid a Urea Sales Fee of USD @ $3.50/MT of Urea sold to the GOI under the UOTA; that in the Amended and Restated Joint Venture Agreement the Rate of Return yield on the equity investment in the Fertilizer Project was not outlined in black and white. On being asked the reason for low price of Urea sold by M/s OMIFCO to GOI, he stated that the project was facing problems in financing due to viability of the project because of low International Urea market prices and some other issues therefore the project was restructured to make it financeable; that as a part of project restructuring, the Long Term Pricing scheme was formulated and various options for prices were discussed at the highest level in the GOI, out of which one set of Long Term Prices acceptable to the project lenders, GOI and M/s. Oman Oil Company was finalized; that the Long-Term-Prices (LTP) fixed were broadly in-line with the market forecast made by an independent marketing consultant appointed by the project lenders; that when the project was restructured, International Urea price were very low and LTPs for some of the years was higher than the then prevailing market prices; that subsequent to the operation of the project, international urea price have risen above LTPs; that during last financial year 2012-13 they had received 68 % (Approx.) Dividend – as a return on their total equity investment; that they had got back the total cost incurred by them in the project as a dividend within four years after starting the commercial operation of the project. On being asked regarding the Dividend received by them in the preceding 4 financial years, he submitted a sheet showing the dividend received by them from M/s OMIFCO during the period from 2005-06 to 2012-13. 

5.
M/s. KRIBHCO vide their letter dated 30.05.2013, submitted the details of Urea imported at different ports, photo copy of UOTA dated 29.05.2002 signed between the GOI and OMIFCO and photo copies of import documents in respect of import of Urea like photo copies of Commercial Invoices, Bs/L, Bs/E, Certificate of Analysis and Certificate of Origin for the period from 01.04.2012 to 15.05.2013. 

6. 
Persuant to this they (KRIBHCOI had imported 438062.996 MTs of Urea at a declared value of INR 403,67,00,024/- from M/s OMIFCO during the period from 26.09.2012 to 11.05.2013. The value of the said Urea was re-determined in terms of Rule 4 of the Customs Valuation (Determination of Value of Imported Goods) Rules, 2007 (CVR, 2007 for short), by adopting the transaction value of identical goods i.e. Urea imported from M/s OMIFCO and other overseas suppliers by M/s. IFFCO at and around the same time. Accordingly the re-determined value as per Section 14 of the Customs Act, 1962 of the Urea imported by M/s KRIBHCO from M/s OMIFCO under the UOTA comes to INR 10,11,41,64,829/- in respect of 438062.996 MTs of Urea. The differential Customs duty at the applicable rate amounting to INR 37,87,17,221/-, as detailed in the Annexure-A to the Show Cause Notice, was required to be levied and collected from them (KRIBHCO) on these re-determined values under the provisions of Section 28 (1) of the CA, 1962 along with the interest at the applicable rate under Section 28 AA of the CA, 1962. The 438062.996 MTs of Urea valued (re-determined) at INR 10,11,41,64,829/- was also liable to confiscation in terms of Section 111 (m) of the CA, 1962, in as much as they at the time of filing of Bs/E for import of Urea from OMIFCO had, in the Declaration form for import of goods, filed in terms of the Bill of Entry (Electronic Declaration) Regulations, 2011, affirmed to a declaration that the applicable method of valuation was Transaction Value as per Rule 4, which was factually wrong/ incorrect as was evident from the evidences on record and also the form of declaration for import of goods which required them to declare whether they were related to M/s OMIFCO and here too they did not declare that they were related to the sellers, which also renders them (KRIBHCO) liable for penal action under Section 112 (a) of the CA, 1962. 

7.1
Accordingly, three Show Cause Notices all bearing F. No. DRI/AZU/INQ-76/2013 all dated 18.09.2013, were issued by the Additional Director General, DRI, AZU, to, M/s. Krishak Bharati Cooperative Limited (KRIBHCO), A-10, Sector-1, NOIDA, Gautam Budh Nagar (U.P.)- 201301, wherein they were called upon to show cause to the Commissioner of Customs, Custom House: Kandla having his office at New Customs Bldg, Nr. Balaji Temple, Kandla, Kutch, Gujarat, as to why:-
(i) The value of Rs. 190,19,92,656/- (Rupees One Hundred and Ninety Crore, Nineteen Lakh Ninety, Two Thousand Six Hundred and Fifty Six only), declared by them in respect of 208955.276 MTs of Urea imported by them, should not be rejected and re-determined as Rs. 473,21,91,105/- (Rupees Four Hundred and Seventy Three Crore, Twenty One Lakh, Ninety One Thousand One Hundred and Five only), as detailed in Annexure-A to the Show Cause Notice, under Section 14 of the CA, 1962 read with the Rule 4 of the CVR, 2007;
(ii) The 208955.276  MTs of Urea imported by them, as detailed in Annexure-A, totally valued at Rs. 473,21,91,105/- (Rupees Four Hundred and Seventy Three Crore, Twenty One Lakh, Ninety One Thousand One Hundred and Five only), should not be confiscated under Section 111(m) of the CA, 1962. 
(iii) The differential Customs duty amounting to Rs. 17,63,63,818/- (Rupees Seventeen Crore, Sixty Three Lakh, Sixty Three Thousand and Eight Hundred Eighteen only) on import of Urea, as detailed in the Annexure-A to the show cause notice, should not be demanded and recovered from them Section 28 (1) of the CA, 1962. 
(iv) Interest should not be recovered from them on the said differential Customs duty (as at (iii) above), under Section 28AA of the CA, 1962. 

(v) Penalty should not be imposed on them under Section 112 (a) of the CA, 1962.
7.2
And to show cause to the Commissioner of Customs, Mangalore having his office at New Custom House, Panambur, Mangalore-575010 as to why:-

(i) The value of Rs. 101,63,31,848/- (Rupees One Hundred and One Crore, Sixty Three Lakh, Thirty One Thousand Eight Hundred and Forty Eight only), declared by them in respect of 109920.731 MTs of Urea imported by them, should not be rejected and re-determined as Rs. 251,17,92,365/- (Rupees Two Hundred and Fifty One Crore, Seventeen Lakh, Ninety Two Thousand Three Hundred and Sixty Five only), as detailed in Annexure-A to this Notice, under Section 14 of the CA, 1962 read with the Rule 4 of the CVR, 2007;
(ii) The 109920.731 MTs of Urea imported, as detailed in Annexure-A, totally valued at Rs. 251,17,92,365/- should not be confiscated under Section 111(m) of the CA, 1962. 
(iii) The differential Customs duty amounting to Rs. 9,31,89,622/- (Rupees Nine Crore, Thirty One Lakh, Eighty Nine Thousand and Six Hundred Twenty Two only) on import of Urea, as detailed in the Annexure-A to the show cause notice, should not be demanded and recovered from them Section 28 (1) of the CA, 1962. 
(iv) Interest should not be recovered from them on the said differential Customs duty, as at (iii) above, under Section 28AA of the CA, 1962. 

(v) Penalty should not be imposed on them under Section 112 (a) of the CA, 1962.
7.3
And to show cause to the Commissioner of Customs, Visakhapatnam, having his office at Custom House, Port Area, Visakhapatnam, Andhra Pradesh-530035 as to why:-

(i) The value of Rs. 71,99,86,517/- (Rupees Seventy One Crore, Ninety Nine Lakh, Eighty Six Thousand and Five Hundred and Seventeen only), declared by them in respect of 77122.270 MTs of Urea imported by them, should not be rejected and re-determined as Rs. 185,05,44,991/- (Rupees One Hundred and Eighty Five Crore, Five Lakh, Forty Four Thousand and Nine Hundred Ninety One only), as detailed in Annexure-A to the Show Cause Notice, under Section 14 of the CA, 1962 read with the Rule 4 of the CVR, 2007;
(ii) The 77122.270 MTs of Urea imported, as detailed in Annexure-A, totally valued at Rs. 185,05,44,991/- should not be confiscated under Section 111(m) of the CA, 1962. 
(iii) The differential Customs duty amounting to Rs. 7,04,50,752/- (Rupees Seven Crore, Four Lakh, Fifty Thousand Seven Hundred and Fifty Two only) on import of Urea, as detailed in the Annexure-A to the show cause notice, should not be demanded and recovered from them Section 28 (1) of the CA, 1962. 
(iv) Interest should not be recovered from them on the said differential Customs duty, as at (iii) above, under Section 28AA of the CA, 1962. 

(v) Penalty should not be imposed on them under Section 112 (a) of the CA, 1962.
7.4
And to show cause to the Commissioner of Customs having his office at Custom House: New Harbour Estate, Tuticorin, Tamilnadu -628004 as to why:-

(i) The value of Rs. 39,83,89,003/- (Rupees Thirty Nine Crore, Eighty Three Lakh, Eighty Nine Thousand and Three only), declared by them in respect of 42064.719 MTs of Urea imported by them, should not be rejected and re-determined as Rs. 101,96,36,368/- (Rupees One Hundred and One Crore, Ninety Six Lakh, Thirty Six Thousand and Three Hundred Sixty Eight only), as detailed in Annexure-A to the Show Cause Notice, under Section 14 of the CA, 1962 read with the Rule 4 of the CVR, 2007;
(ii) The 42064.719 MTs of Urea imported, as detailed in Annexure-A, totally valued at Rs. 101,96,36,368/- should not be confiscated under Section 111(m) of the CA, 1962. 

(iii) The differential Customs duty amounting to Rs. 3,87,13,029/- (Rupees Three Crore, Eighty Seven Lakh, Thirteen Thousand and Twenty Nine only) on import of Urea, as detailed in the Annexure-A to the show cause notice, should not be demanded and recovered from them Section 28 (1) of the CA, 1962. 

(iv) Interest should not be recovered from them on the said differential Customs duty, as at (iii) above, under Section 28AA of the CA, 1962. 
(v) Penalty should not be imposed on them under Section 112 (a) of the CA, 1962.

8.
Vide Order dated 29.10.2013, issued through F. No. 437/84/2013-Cus-IV by the Under Secretary to the Govt. of India, Ministry of Finance, Department of Revenue, Central Board of Excise and Customs, assigns the Show Cause Notice F. No. DRI/AZU/INQ-76/2013 dated 18.09.2013, issued by the Additional Director General, DRI, AZU, in the case of M/s. Krishak Bharati Cooperative Limited (KRIBHCO), A-10, Sector-1, NOIDA, Gautam Buddh Nagar (U.P.)- 201301, to the as Commissioner of Customs, Kandla for the purpose of Adjudication. Henceforth, I took up the matter for adjudication. 

9.
The noticees were called for personal hearing on 25.06.2014, which was adjourned to 11.08.2014, on the request of the noticees. The Personal Hearing was re-fixed for 24.08.2015, which was again re-scheduled on 27.10.2015 and finally the noticees appeared before me on 28.10.2015. The noticees had submitted their written submission on 25.03.2014, covering all the imports in respect of which the Show Cause Notice was issued to them. I have heard S/Sh. B K Singh (Advocate) and Sanjay Kansal Sr. Manager (Projects), KRIBHCO.

10. 
Defence reply and submissions - M/s. KRIBHCO in their reply dated 19.03.2014 and in further written submission, furnished during the personal hearing on 27.10.2015, with regard to the impugned Show Cause Notice, denied all the allegations made in the Show Cause Notice, and inter-alia, submitted that; 

10.1
The GOI and Sultanate of Oman signed a basic MoU for strengthening economic and trade co-operation by initiating mutually beneficial investments in 1993, particularly in the field of projects concerning production of fertilizers on the basis of their economic and commercial viability by “commercial enterprises” of the two countries designated for this purpose. In 1994, this MoU was followed by another detailed MoU, wherein the GOI, KRIBHCO, RCF, the Sultanate of Oman and Oman Oil Company Ltd. reiterated their commitment and agreed to design, fiancé, construct, own and operate a fertilizer manufacturing plant which would use Natural Gas supplied by the Oman Oil Company. The GOI agreed to perform its obligation through KRIBHCO and RCF and hence, the OMIFCO was conceived with the above objectives. As a consequence a Joint Venture Agreement (JVA for short) amongst Oman Oil Co., KRIBHCO and RCF, wherein the share capital of OMIFCO was decided as 50% (Oman Oil), 25% (KRIBHCO) and 25% (RCF), which was later on assigned to IFFCO. In this JVA the no. of Directors in the Board of Directors of OMIFCO was decided as 03 which was subsequently raised to 10 and was distributed as 05 (Oman Oil), 02 (KRIBHCO), 02 (IFFCO) and 01 shall be nominated jointly by KRIBHCO and IFFCO (this 01 post was given to a senior officer of Department of Fertilizer). The GOI was a party to JVA and hence had no right to appoint any director. A Urea Sales Fee Agreement was also arrived at amongst OMIFCO, KRIBHCO and IFFCO. KRIBHCO and IFFCO was to get Urea Sales Fee @ USD 3.50 / MT of Urea sold to GOI. The GOI agreed in UOTA to purchase the Urea up to the rated capacity of the plant (16.52 Lakh MTs per annnum) under a 15 years agreement, ranging from USD 90.8 -150 per MT. The other features of the UOTA were OMIFCO will offer to sell entire production to GOI; the invoice price shall be in accordance of Article 5 of UOTA; GOI shall lift, purchase and pay for actual production of Urea up to the rated capacity, the GOI appointed KRIBHCO and IFFCO as designated agents and were authorized to act on behalf of GOI in certain matters; that all matters w.r.t. taxes and Customs formalities required for exportation of Urea was to be paid by OMIFCO; that similarly all other taxes including Customs duties and charges for importation or Urea into India were to be borne by the GOI. The GOI entered into an agreement Handling and Marketing Agreement (HMA, for short), with KRIBHCO and IFFCO. In terms of HMA they (KRIBHCO) undertook to take delivery of urea at High Seas; that they paid made payment of Customs Duty on behalf of GOI i.e. the material was deemed to have been transferred to the FME while the vessel was on high seas by endorsing BL (by DoF) in favour of KRIBHCO. 
10.2
They further argued that the department had to prove mis-declaration either with regard to the goods or with the Bill of Entry; that there was no allegation that the price paid or payable is different from the price declared by the noticees in the Bill of Entry; that the invoices was raised by the OMIFCO in accordance with the LTP and the GOI also paid accordingly; that as per para 8.4 (b) of the amended JVA 2000, the OMIFCO were to enter into an agreement with the GOI which will provide for a fixed long term pricing for fifteen years commencing with the date of commercial production; that it was wrongly assumed in the show cause notice that they had transactional relationship with OMIFCO and, accordingly, invoked the clause defining “related parties” to the relationship between the two; that it was GOI which was the Buyer of the urea from OMIFCO under the Urea Off-take Agreement (UOTA) with OMIFCO, and they had purchased urea from GOI on high sea sales basis and imported the same into India. Further, the noticees argued that even though the DRI presumed that the GOI and KRIBHCO are related because at the time of signing MOU/JVA, the GOI had equity stake in KRIBHCO, which was incidentally on the date is zero; that the noticees would not dwell upon this issue any more. They further claimed that that KRIBHCO and GOI are not related parties in terms of Rule 2(2) of CVR, 2007; that in the notice it was wrongly alleged that KRIBHCO and OMIFCO were related persons in terms of Rule 2(2)(i), (ii), (vi) or Explanation II to this Rule of Customs Valuation (Determination of Value Of Imported Goods) Rules, 2007; that  both parties were artificial legal entities, they cannot be officers or directors of one another’s business. Therefore, clause (i) of Rule 2(2) cannot be invoked against KRIBHCO, since it did not represent mutuality of interest; that only a natural person could be officer or director. In the present case, both transacting parties were not natural persons and, therefore, it was not possible that anyone can act as director or officer in another’s business; that KRIBHCO had a director in the Board of Directors of OMIFCO cannot be considered as the importer acting as a director; that in any case, the relationship envisaged in Rule 2(2)(i) was between two natural persons, who were the transacting parties and who were officers or directors in one another’s business; that this was not in the instant case. 

10.3
They argued that the Rule 2(2)(ii) cannot be invoked against them because it was misunderstood that KRIBHCO and OMIFCO were legally recognized partners in any business taking into account the fact that KRIBHCO was holding 25% of the equity of OMIFCO; that as per the Partnership Act,1932, the words and expressions “partnership” has been defined as a relationship between persons who have agreed to share profit as well as losses of business carried on by all or any of them acting for all. This partnership was formed through an agreement; that OMIFCO and KRIBHCO have no partnership agreement to carry out any business by them together or by any one on other’s behalf; that OMIFCO was an independent legal entity incorporated overseas in the Sultanate of Oman and was conducting its own business; that it was controlled by its board of directors; that DRI had failed to appreciate that KRIBHCO had joint venture agreement with Oman Oil Company Ltd., not with OMIIFCO and, therefore, it cannot be relied upon to allege that KRIBHCO and OMIFCO were partners that a company and its shareholders cannot be termed as partners in the business carried on by the company. Further there was no agreement between KRIBHCO and GOI.
10.4 
The contended that the Rule 2(2)(vi) cannot be invoked against them, as there was no evidence on record to support the allegation that OMIFCO and KRIBHCO were controlled by a third person. That GOI did not control OMIFCO, KRIBCHO did not control GOI or OMIFCO and that OMIFCO did not control GOI or KRIBHCO. In the instant case neither the GOI nor the OMIFCO were legally or operationally in a position to exercise the restraint or direction over other and hence cannot be deemed to control one another. 
10.5
They contended that GOI was neither a sole agent nor a sole distributor or a sole concessionaire of OMIFCO. These words had legal meaning and DRI had not given any reason as to how the GOI falls within the definition of any of the above terms. As GOI did not fall within any of the criterion mentioned in sub-Rule 2(2) for the above reasons, hence GOI and OMIFCO/KRIBHCO cannot be considered as related persons. Hence, the explanation-II to Rule 2(2) of CVR, 2007, is not applicable to GOI or OMIFCO/KRIBHCO. 
10.6
They contended that the transaction value of imported urea, under Rule 12 of the CVR, 2007 read with Rule 3(4) ibid cannot be rejected and the proposal for re-determination of the transaction value under Rule 4 of CVR, 2007 is without any base; that the transaction value can be rejected only when the proper officer has reason to doubt “the truth or accuracy of the value declared”; that the DRI had never raised any doubt about the truth or accuracy of the declared value. The presumption of the DRI that the buyer and the seller were related in terms of Rule 2 of CVR, 2007 is wrong. In the instant case GOI was the buyer and OMIFCO was the seller and once it is accepted, it would be irrelevant for the purpose of Section 14 of the CA, 1962, whether KRIBHCO/IFFCO were related or not. There was a lack of clarity/thoughts in the SCN in as much as that even though the DRI considers that KRIBHCO/IFFCO related to the GOI as well as OMIFCO as related to KRIBHCO/IFFCO, they choose the price of identical goods imported by a related person i.e. IFFCO (as the basis for demand of differential duty). It was not known whether the total quantity of import is comparable and whether these imports are supported by any short or long term agreement. The DRI’s selective reliance on certain imports by some other party was arbitrary and cannot be taken as basis for demanding the differential duty from another importer. 
10.7
They also argued that Urea is not under OGL and GOI had authorized three organizations viz. Indian Potash Limited, MMTC and STC as canalizing agents, and thus the contention of the DRI, that IFFCO had imported Urea, was wrong. In the B/L the DoF was shown as consignee and KRIBHCO was notified addressee.
10.8
They further put forward that GOI had appointed them as the Handling and Marketing agent, the agreement of which was first signed in 2005, which was amended in 2012, wherein they were designated as Fertilizer Marketing Entities (FME for short); that a complete reading of the agreement would reveal that they undertook to discharge all obligatory activities viz. lifting, unloading, bagging, shipping and movement of material from the port, with regard to the imported Urea, which were otherwise to be performed by GOI under UOTA, on behalf of GOI; that the ownership was transferred to them while the vessel was on High Seas; that KRIBHCO had to work under overall guidance of DoF; that for any sale of Urea, other than agricultural purpose, prior written permission from DoF was required; that the GOI shall pay Customs Duty, inland freight, take or pay liability charge as per UOTA between GOI and OMIFCO; that the FME shall pay to the GOI, the pool issue price minus Customs duties marine insurance, other lump-sum charges and 90% of the inland freight worked out on the basis of movement orders of DoF; that the GOI had entered into an agreement for purchase of Urea and made direct payment to OMIFCO and thus the cost of goods, customs duties and handling & marketing charges are paid by the GOI and movement of the goods is throughout controlled and monitored by none other than GOI only. 
10.9
The noticees advanced their arguments further at the time of personal hearing on 28.10.2015 by submitting their written arguments wherein they again reiterated that the contract was between GOI and OMIFCO and sale is at arm’s length; that they are not signatory to the agreement; that the sale was to GOI and not to KRIBHCO; that were only designated agent for marketing; that from the agreement it can be seen that GOI was the buyer and not the KRIBHCO; that they were only paid as the marketing agents at a percentage fixed for marketing; that activities were governed by an agreement of handling and marketing between GOI and IFFCO & KRIBHCO; that in view of the above they were not the buyer of the Urea and only GOI was the buyer; that the relationship should be seen only between OMIFCO and GOI and hence the provisions under second part of Section 14 does not apply in their case; that KRIBHCO did not fall under definition of “related persons” though they had a share of 25%  in OMIFCO; that the transaction value can not be rejected since they were not “related”; that the value can not be determined under identical goods method since the volume of import in their case is much higher than IFFCO and hence they were not comparable as far as the quantity is concerned; that there was no mis-declaration in the import of Urea regarding their relationship with OMIFCO; that they were under bona-fide I belief that they were not related persons and hence the charge of mis-declaration is not tenable, hence no penalty or fine is imposable in their case. They finally cited many case laws regarding relationship. They argued that in the case of Modi Senator (I) Pvt. Ltd. vs Commissioner of Customs (Import and General) New Delhi, reported as 2009 (247) ELT 313 (Tri.-Delhi) it was held that one was interest was insufficient to hold the relationship and their case is squarely covered by this decision. The further added that this is supported by another decision of Commissioner of Customs, Chennai vs Penshibao Wang Pvt. Ltd. reported as 2012 (283) ELT 251 (Tri.-Chennai). Finally he requested to drop the proceedings. 
10.10
The noticees in their defence citied a number of judgements, as under, which according to them are relevant in the facts and circumstances of the case:

(i)
Commissioner of Customs Vizag vs Aggarwal Industries; 2011 (272) ELT 641 (SC)

(ii)
Commissioner of Customs vs Micro Inks; 2009 (244) ELT 143 (Tri.-Ahm)

(iii)
Pushpanjali Silks vs Chief Commissioner of Customs, Chennai; 2007 (211) ELT 206 (Madras)

(iv)
Commissioner of Customs, Chennai vs Penshibao Wang (P) Ltd.; 2012 (283) ELT 251 (Tri-Chennai)

(v)
R S Merchant vs Chief Commissioner of Customs (ACC & Import), Mumbai; 2014 (302) ELT 101 (Tri.- Mum.)

(vi)
Pankaj Gandhi Vs Commissioner of Customs, New Delhi; 2010 (249) ELT 221 (Tri. - Delhi)

(vii)
D. R. Polymers Ltd. vs Commissioner of Customs, ICD, TKD, New Delhi; 2004 (166) ELT 393 (Tri. - Delhi)

(viii)
Adani Exports Ltd. vs Commissioner of Customs, Viskhapatnam; 2000 (116) ELT 715 (Tri. – Chennai)

(ix)
Cadbury Fry (India) Pvt. Ltd. vs UOI 1190(46) ELT 7 (Bomb.)  

11.
Discussions and Findings – I have gone through the records of the case Show Cause Notice, defence replies / submissions and written arguments / submissions furnished by the noticees. After having a detailed study I am on the considered view that under the facts and circumstances of the case the basic issues to be decided in this case are:
(i)
Whether KRIBHCO can be termed as the “importer of Urea into India” in terms of the provisions of the Customs Act, 1962, or otherwise?

(ii)
Whether GOI was the buyer of the imported Urea in terms of the provisions of the Customs Act, 1962, or otherwise?

(iii)
Whether OMIFCO and KRIBHCO are “related persons” under the provisions of the Customs Act, 1962, or otherwise?
(iv)
Whether GOI and KRIBHCO are “related persons” under the provisions of the Customs Act, 1962, or otherwise?


Since the whole narration of allegations and defence submissions / arguments rotates around these issues. So at this stage I proceed to decide these questions.
11.1
To decide the first question I will take up the definition of the word “importer”. The word / expression “importer” has been defined under Section 2(26) of the CA, 1962 as importer, in relation to any goods at any time between their importation and the time when they are cleared for home consumption, includes any owner or any person holding himself out to be the importer. I find from the facts and records of the case that the noticees M/s KRIBHCO have admitted to have hold out themselves as the importer of the Urea before the Customs, Kandla. Dr. Satish Maheshwari, Additional General Manager (Marketing) of M/s. KRIBHCO in his voluntary statement dated 12.07.2013 had admitted on being asked regarding the import of Urea by KRIBHCO from other overseas suppliers, that till date they had imported, handled and marketed Urea only from OMIFCO; ………; that under that agreement they had been assigned the work related to discharging all the obligations of GOI arising out of the lifting and shipping activities; that they were bound to discharge the function of unloading, handling, bagging, transportation, distribution, marketing and other allied functions connected with handling of Urea from load-port to the distribution network; that as per agreement they had the ownership of the material for handling purpose and accordingly they had insurable interest in the cargo ……; that as per agreement their liability starts from load-port, they get insurance in their name for the cargo when B/L was issued; that as per the said agreement the Department of Fertilizer in consultation with them arranged for shipping of OMIFCO urea at load-port; that the ownership of the material was transferred to them while the vessel was on high seas on behalf of Department of Fertilizers; that thereafter they used to file the Bs/E in their name to get clearance of cargo from Customs; that they made duty payments and then made all arrangements for unloading, bagging and movement of cargo from the port; that besides performing the responsibility of handling operation they were also responsible for Quantity and Quality of cargo and efficiency of operation like speedy discharge of cargo from vessel, expeditious evacuation of cargo from port, security, etc.. From the above it is clear that M/s KRIBCHO was the actual importers in the case in hand under the provisions of the CA, 1962.

11.2
I find from the facts and circumstances of the case that the noticees herein were acting on behalf of Govt. of India acting thorough the Department of Fertilizer and were buying / importing the Urea from M/s OMIFCO. This is evident from the statements tendered by the noticees and other records including the handling and marketing agreement between GOI and KRIBHCO.  
11.3
As regards the third question I take up the word / expression “related person” as envisaged under the CA, 1962.  Since it is significant to mention that, the issue before me for decision is that whether the supplier and the buyer are related. For further transparency I take up the term “related” as defined in Rule 2 (2) of the Customs Valuation (Determination of Value of imported Goods) Rules, 2007 (CVR for short), wherein it has been stated that:

“For the purpose of these Rules, persons shall be deemed to be “related” only if –

(i) they are officers or directors of one another’s businesses; 

(ii) they are legally recognized partners in business; 

(iii) they are employer and employee; 

(iv) 
any person directly or indirectly owns, controls or holds five per cent or more of the outstanding voting stock or shares of both of them;

(iv) one of them directly or indirectly controls the other;

(v) both of them are directly or indirectly controlled by a third person;

(vi) together they directly or indirectly control a third person; or

(vii) they are members of the same family.

Explanation I. - The term “person” also includes legal persons.

Explanation II. - Persons who are associated in the business of one another in that one is the sole agent or sole distributor or sole concessionaire, howsoever described, of the other shall be deemed to be related for the purpose of these Rules, if they fall within the criteria of this sub-Rule.

11.3.1 From the records before me, I find that a JV company was formed as per the MoU between GOI and the Sultanate of Oman dated 15.06.1993, which was entered into by KRIBHCO, RCF and Oman Oil Company Limited. In terms of the said MoU the companies designated by the GOI for setting up of a JV Ammonia-Urea project were M/s. KRIBHCO and M/s. RCF (subsequently replaced by IFFCO) while Oman Oil Company Limited was designated by the Govt. Sultanate of Oman. In pursuance of this MoU another MoU was signed on 30.07.1994 between GOI, RCF, KRIBHCO and Sultanate of Oman and Oman Oil Company Limited, as per which the obligations of the GOI were to be performed through KRIBHCO and RCF while the Govt. of Sultanate of Oman agreed to perform its obligations through Oman Oil Company Limited. As per this MoU dated 30.07.1994, the equity participation in the new JV company were agreed upon to be as under:- 

1)  KRIBHCO & RCF


- 50% (25% each) 
2)  Oman Oil Company Limited

- 50%

11.3.2
 I further find from the records that other salient features of the said MoU dated 30.07.1994 are as under:- 

i) M/s Oman Oil Company Limited would exclusively provide natural gas to the proposed Fertilizer Plant under a long term gas supply agreement at a price determined and stated in the said MoU.

ii) KRIBHCO and RCF committed to purchase, on FOB (Oman basis) under a long term take-or-pay contract, on terms and conditions to be agreed upon, 100% of the Urea production of the Fertilizer Plant at a price equal to the defined Calculated Floor Price or the Market price of Urea FOB (Oman), whichever is greater.

iii) The Calculated Floor Price (CFP) of Urea was defined as the mean a price necessary to yield a 10% Internal Rate of Return on the equity investment in the Fertilizer Project.

iv) KRIBHCO and RCF would be entitled to a Urea Sales Fee at the rate of US$ 3.50 per MT in consideration of the sales and take-or-pay expenses incurred by them.

11.3.3
In pursuance of the MoU dated 30.07.1994 a JV Agreement dated 02.04.1997 was signed between KRIBHCO, RCF and Oman Oil Company Limited, in terms of which a new JV company in the name and title of Oman India Fertilizer Company Ltd. (OMIFCO) was formed with equity participation as envisaged in the MoU, i.e. KRIBHCO (25%), RCF (25%) and Oman Oil Company Limited (50%). The said JV agreement also provided that :-

i) Oman Oil Company Limited would exclusively provide natural gas to the proposed Fertilizer Plant under a long term gas supply agreement at a price determined and stated in the said MoU.

ii) OMIFCO will decide on pricing policies of all of its products, subject to the provisions of this agreement and the UOTA, if any.

iii) KRIBHCO and RCF committed to purchase on FOB Oman basis under a long term take-or-pay contract, on terms and conditions to be agreed upon, 100% of the Urea production of the Fertilizer Plant at a price equal to the Urea Market Price FOB Oman during the term of the Urea Off-take Agreement (UOTA).

iv) KRIBHCO and RCF would be entitled to a Urea Sales Fee at the rate of US$ 3.50 per MT in consideration of the sales and take-or-pay expenses incurred by them.

v) KRIBHCO and RCF would provide OMIFCO and interest bearing loan equivalent to the amount of the difference between the Urea Market Price and the Calculated Floor Price of Urea, where the Urea Market Price was less than the Calculated Floor Price of Urea.

11.3.4
As per the supplemental to the JV agreement dated 02.04.1997 one of the additional conditions precedent for achieving the effective date of the said JV Agreement would be (a) finalization of the Gas Supply Agreement between OMIFCO and the Govt. of Sultanate of Oman, and (b) UOTA to be entered into between OMIFCO on one hand and KRIBHCO and RCF on the other.
11.3.5
As RCF decided not to proceed with the project and assigned all of its rights and obligations in the original JV agreement to IFFCO, vide an Assignment Agreement dated 16.10.2000, an amended and restated JV agreement was signed on 20.10.2000 between Oman Oil Company Limited, KRIBHCO and IFFCO. In the amended and restated JV agreement dated 20.10.2000 it was agreed upon that : -

i) The GOI had agreed to enter into a long term UOTA with OMIFCO for the purpose of meeting part of the long term urea requirements of GOI. 

ii) Project Agreements would collectively mean the Gas Supply Agreement, UOTA, the Personnel Supply, Technical Services and Training Agreement and the Urea Sales Fee Agreement.

iii) For the sale of the Urea produced by the Fertilizer Plant the company would enter into a take or pay UOTA with GOI which will provide for fixed long term pricing for 15 years commencing with the date of Commercial Production.

iv) In consideration of the efforts of KRIBHCO and IFFCO facilitating the sale by OMIFCO of Urea to the GOI, they would be entitled to a Urea Sales Fee at the rate of US$ 3.50 per MT in consideration of the sales and take-or-pay expenses incurred by them.

11.3.6. I also find that a UOTA was signed between GOI and OMIFCO on 29.05.2002. As per clause 2.1(a) of UOTA, the OMIFCO shall offer to sell, to the GOI, 100% of the Actual Production of Urea, from and after the date of commencement of commercial production; that the price at which the Urea was to be sold to the GOI was set out in clause 5 of the said agreement; that in terms of clause 5.1 (a) it was held that, the Long term price (LTP) of Urea produced up to rated capacity, for Contract year 1 to 15 that the Urea in excess of the rated capacity would be sold to the GOI at a price equivalent to 95% of the market price prevailing on the date of the applicable Bill of Lading.

11.3.7. I find from the MoUs as well as the subsequent JV agreements that OMIFCO was formed as a consequence of the understanding and agreement between the GOI and the Govt. of Sultanate of Oman; that for the purpose of implementation of the understanding and agreement, GOI designated KRIBHCO and IFFCO (originally RCF) while the Govt. of Sultanate of Oman designated the Oman Oil Company Limited. It was in pursuance with the decision of the GOI designating them for the said purpose; that KRIBHCO and IFFCO entered into the JV agreement and invested in the equity of the JV Company OMIFCO. As per the JV agreement dated 20.10.2000 the Board of Directors of OMIFCO was made up of 3 Directors from KRIBHCO/IFFCO (subsequently rose to five) and 3 directors from Oman Oil Company Limited (subsequently rose to five). The Directors nominated from the Indian side consist of one director each representing KRIBHCO and IFFCO ((subsequently rose to two each) and one director jointly to KRIBHCO and IFFCO (which they gave to DoF/ GOI). 

11.3.8 In view of the above, I find that KRIBHCO and OMIFCO are legally recognized partners in business in as much as KRIBHCO and IFFCO jointly holds 50% of equity in OMIFCO. There were representatives of KRIBHC and IFFCO on the Board of Directors of OMIFCO while another Director (from the quota of KRIBHCO and IFFCO together) on the Board of OMIFCO represents the DoF (GOI). 
11.4
As regards the 4th question I find that there is an allegation in the Show Cause Notice that “GOI and KRIBHCO were “related persons” for the purpose of valuation of imported goods under CA, 1962”, though, no documentary or corroboratory evidence was cited to substantiate the allegation. The allegation was contended by the noticees also, by stating that they were not being controlled by GOI, although they also did not bring forth any evidence in support of their claim. In this regard I made some search and found a webpage http://fert.nic.in/page/krishak-bharati-cooperative-limited-kribhco available on the website of Department of Fertilizer, Government of India, wherein it has been clearly mentioned that during the relevant period of signing of MoU between GOI and Sultanate of Oman, setting up of OMIFCO, Joint Venture agreements and other contracts; the noticees were “related persons” to the Government of India: - “as on 31.03.2010 the authorized share capital of the Society (KRIBHCO) is (INR) 500 crore and the paid up share capital is (INR) 390.67 crore which includes (INR) 188.90 crore held by Government of India and remaining (INR) 201.77 crore held by Cooperative Societies. The total membership as on 31.03.2010 was 6546”. Further on one of the webpage of M/s KRIBHCO itself http://www.kribhco.net/index.php/about-us/ response?lang= it is mentioned that “The Government of India through the Department of Fertilizer was a member of KRIBHCO but its equity holding was reduced to NIL on 04th July, 2013….”. Thus, it is clear, that on the date of signing of MoUs and / or the JV agreements and / or setting up of JV company (OMIFCO) and deciding the policies related to import / export of fertilizer, the KRIBHCO as the Importer(s) and the GOI (through DoF), fall within the ambit of “related person” in terms of the Rule 2 (2) (i), (ii) and (vi) of the CVR, 2007. 

12.
I also find that, the importers argued that since both parties are artificial legal entities, they cannot be officers or directors of one another’s business. Therefore, clause (i), (ii) and (vi) of Rule 2(2) cannot be invoked against them.

12.1
I find that the contentions of the noticees are factually incorrect, as Rule 2(2) (i), (ii) and (vi) of the CVR, 2007 specifies 

(i)
they are officers or directors of one another’s businesses 

ii)
they are legally recognised partners in business.

………………..

(vi)
both of them are directly or indirectly controlled by a third person;

12.2
As discussed in para-supra that KRIBHCO and OMIFCO are legally recognized partners in business in as much as KRIBHCO and IFFCO hold 50% of the equity in OMIFCO. There were two representatives each from KRIBHCO/IFFCO on the Board of Directors of OMIFCO while another Director (from the quota of KRIBHCO / IFFCO) on the Board represents the Government of India. It is also pertinent to mention here that at and around the time when the JV agreements were signed between KRIBHCO/IFFCO and OMIFCO, the Government of India was having a major equity stake in KRIBCHO. Thus, it is evident that KRIBHCO/IFFCO as the Importer and the GOI (through DoF), falls within the ambit of “related person” in terms of the said Rule 2 (2) (i), (ii) and (vi) of the CVR, 2007.  
12.3
Further, I find from the statements of the key personnel of KRIBHCO as well as the documents on record i.e. the MOUs, the JVs and the UOTA, evidencing clearly that 100% of the Rated Production Capacity of Urea of OMIFCO was to be offered for sale to GOI. Further, the Urea produced in excess of the Rated Production Capacity of Urea is to be offered for sale to the GOI at concessional rate and only upon refusal or failure of the GOI to purchase the excess quantity of Urea, OMIFCO was free to sell the same in the open market. These terms of sale of the production of Urea between OMIFCO and the GOI falls evenly within the ambit of the related person as contained in Explanation-II of Rule 2 (2) of the CVR, 2007. Therefore, KRIBHCO and OMIFCO on one hand and the Department of Fertilizer  (GOI) on the other, are “related persons”.

12.4
As per the terms and conditions which form part of the MoUs and the JV agreements, I find that purchase of 100% of the Urea Production of OMIFCO was an integral part of the project agreement, which was also evident from the supplemental to the said JV agreement dated 02.04.1997, as per which one of the additional conditions precedent for achieving the effective date of the said JV Agreement would be (a) finalization of the Gas Supply Agreement between OMIFCO and the Govt. of Sultanate of Oman, and (b) UOTA to be entered into between OMIFCO on one hand and KRIBHCO on the other. 

12.4
In view of this, the importers, by their aforesaid acts of omission and commissions, turns out to be “related persons” to the GOI and also the agents / distributers and concessionaires of OMIFCO. I do not find any merits in the contentions brought forward by the importers, which are required to be rejected summarily. 
13.
As already discussed in para-supra, that KRIBHCO have imported Urea from OMIFCO which was clearly and evidently a “related” party at prices, which are clearly influenced by the relationship between these parties as it has been transpired from the documents and evidences on record. The fact, that the price, at which the Urea was imported from OMIFCO, was not representing the true and correct value of the said product, is also evident from their imports of Urea from OMIFCO at market prices. Consequently, the declared values of Urea imported by KRIBHCO, as detailed in the Show Cause Notice, are liable to be rejected in terms of Rule 12 of the CVR, 2007.  

14.
I find that Rule 3 (4) of the CVR, 2007 provides that where the value cannot be determined under the provisions of sub-Rule (1), the value shall be determined by proceeding sequentially through Rule 4 to 9. Therefore, I proceed, sequentially to these Rules: 
 Rule 4:
Transaction Value of identical Goods

Rule 5
:
Transaction Value of similar Goods

Rule 6:
Determination of value when value cannot be determined under Rules 3, 4 and 5

Rule 7:
Deductive value

Rule 8:
Computed Value

Rule 9:
Residual Method

15.
Rule 4 of the CVR, 2007 provides for determination of value on the basis of the transaction value of identical goods sold for export to India and imported at or about the same time as the goods being valued. KRIBHCO are also importing Urea from OMIFCO at market prices as well as importing from other overseas suppliers.. Therefore, the value of the Urea imported by KRIBHCO from OMIFCO are required to be re-determined in terms of Rule 4 of the CVR, 2007, by adopting the transaction value of identical goods i.e. Urea imported by KRIBHCO at the prevailing market prices from the very same supplier and other suppliers at and around the same time. 

16. 
The importers were not only importing the Urea, from OMIFCO, at the concessional price as per the UOTA / agreements, but also importing the Urea, produced in excess of the rated capacity, from OMIFCO, at Market Prices, in terms of Clause 5.1 (c) and 5.3 (a) of the UOTA dated 29.05.2002, as per which the market price in respect of the excess Urea was agreed upon to be 95% of the simple average of the low and high end prices of Urea as published in the three specified publications. Though this price was agreed to be 5% less than the market prices, as per the specified publications, I find that the same is required to be accepted as the “transaction value” for the purpose of Section 14 (1) of the CA, 1962, considering the import volumes involved. 
16.1
In view of the above, I find that this price is being adopted for the purpose arriving at the re-determined assessable value in terms of Rule 4 of the CVR, 2007. Hence, I am of the view that Rule 4 will be applicable in the instant case and therefore I adopt the same being the value of identical goods under Rule 4 of Custom Valuation (Determination of value of Imported Goods) Rules, 2007.

17.
I find that the importers in their written submissions as well as during the course of personal hearing has advanced many arguments to justify that the deal was at arm’s length and was not influenced by any other considerations by citing plethora of case laws and contested that they are not the “related persons” and hence the price charged / paid was the genuine transaction value for the imports under dispute. Further, they also contended that they had purchased Urea from Govt. of India, on high sea sale basis of contemporaneous price prevalent and forecast during relevant period and price fixed for 15 years and it was a long term contract price.

17.1
In this regard, after careful consideration of the arguments put forth and judgements cited by them I am of the considered view that as already discussed and decided by me that KRIBHCO and OMIFCO are legally recognized partners in business in as much as KRIBHCO/IFFCO hold 50% of the equity of OMIFCO and  there were five representatives of KRIBHCO/IFFCO and GOI on the Board of Directors of OMIFCO and when the JV agreement was signed between KRIBHCO/IFFCO and Oman Oil Company, GOI hold a major equity stake in KRIBCHO / IFFCO. Further, 100% of the Rated Production Capacity of Urea of OMIFCO was to be sold to GOI, with the condition that only upon refusal or failure of the GOI to purchase the excess quantity of urea, OMIFCO was free to sell the same in the open market. These terms of sale of the production of urea between OMIFCO and the GOI clearly implies that they are related persons as contained in Explanation-II of Rule 2 (2) of CVR, 2007.

17.2 
It is well settled legal position that once it is held that the supplier and the importer are related and the relationship has influenced the price, valuation cannot obviously be done under the “Transaction value” method accepting the declared value. Therefore, the value of urea imported by KRIBHCO from OMIFCO is required to be re-determined in terms of Rule 4 of CVR, 2007 by adopting the “transaction value” of “identical goods” i.e. urea imported by KRIBHCO/IFFCO at the prevailing market prices from the very same supplier and other suppliers at and around the same time, as decided by me in the preceding paras. Consequently their claims are to be rejected summarily in-toto.

17.3 I find that the noticees had also argued that the value can not be determined under identical goods method since the volume of import in their case is much higher than that of M/s IFFCO and hence the price range were not comparable, as far as the quantity was concerned. In this regard, I find that the quantity imported by M/s IFFCO is not such miniscule that the same can not be held to be comparable to the quantity imported by M/s KRIBHCO. As regards the basis of re-determination of the value by the investigators I find that in the Annexure-A (column 14 & 15 refers) to the Show Cause Notice dated 18.09.2013, the prevailing market price of identical goods viz. Urea, imported by IFFCO, in India, at or about the same time, from OMIFCO/other importers, have been mentioned. I find that the value in the Annexure-A to the Show Cause Notice dated 18.09.2013, has been proposed to be re-determined not by any yardstick method, instead the price range of USD 386.33 – 435.00 per MT, has been considered and was arrived at by keeping in mind the quantity of Urea imported by IFFCO during the period September 2012 till April, 2013. 
18.
I find that the importers viz. M/s. KRIBHCO had imported 4,38,062.996 MTs colly. of Urea (208955.276 MTs at Kandla/Mundra + 109920.731 MTs at Mangalore + 77122.270 MTs at Vishakhapatnam + 42064.719 MTs at Tuticorin) at a declared value of Rs. 403,67,00,024/- colly. from OMIFCO (Rs. 1901992656/- at Kandla + 1016331848/- at Mangalore + 719986517/- at Vishakhapatnam + 398389003/- at Tuticorin) during the period from September, 2012 till May, 2013 as detailed in Annexure-A to the Show Cause Notice dated 18.09.2013.The value of the said Urea is required to be re-determined in terms of Rule 4 of the CVR, 2007, by adopting the transaction value of the identical goods.  
19.
In view of the above, I reject the above assessable value of Rs. 403,67,00,024/- colly. as mentioned above and declared by M/s. KRIBHCO under Rule 12 of CVR, 2007 and re-determine this value to Rs. 1011,41,64,829/- colly. (Rs. 4732191105/- at Kandla + 2511792365 /- at Mangalore + 1850544991/- at Vishakhapatnam + 1019636368/- at Tuticorin) in respect of 4,38,062.996 MTs colly. as mentioned above, of Urea, by adopting the Rule 4 of CVR, 2007, as transaction value of the identical goods i.e. Urea imported by KRIBHCO at the prevailing market prices from the very same supplier and other suppliers at and around the same time,  read with Section 14 of Customs Act, 1962. 

20.   
Thus, M/s KRIBHCO has evaded customs duty to the tune of Rs. 37,87,17,321/- colly. (Rs. 176363818/- at Kandla + 93189622/- at Mangalore + 70450752/- at Vishakhapatnam + 38713029/- at Tuticorin) and therefore I hold that M/s. KRIBHCO are liable to pay the differential duty amounting to Rs. 37,87,17,321/- colly., as mentioned above, which was not levied / short levied and hence is liable to be recovered from them under Section 28(1) of the Customs Act, 1962.    
20.1.. 
Further, as per the wordings of Section 28AA of the Customs Act, 1962 it is clear that when M/s KRIBHCO are liable to pay duty in accordance with the provisions of Section 28 ibid, in addition to such duty, are also liable to pay interest at applicable rate as well, since the said Section provides for payment of interest automatically along with the duty. I have already held that differential Customs Duty of Rs. 37,87,17,321/- colly. as mentioned above, is required to be recovered from them. In view of this, I hold that M/s. KRIBHCO are also liable to pay interest involved on the differential duty amount determined above under the provisions of Section 28AA of the Customs Act, 1962.

21.
In this case, as already discussed and decided by me, in as much as M/s. KRIBHCO at the time of filing of Bills of entry for import of Urea from OMIFCO have in the Declaration form for import of goods, filed in terms of the Bill of Entry (Electronic Declaration) Regulations, 2011, affirmed to a declaration that the applicable method of Valuation was “Transaction Value” as per Rule 4 which is factually wrong / incorrect as evident in para-supra, as decided by me and also the form of declaration for import of goods which required them to declare whether they were related to OMIFCO and here too they did not declare that they were related to the sellers which in turn led to less payment of differential duty of Rs. 37,87,17,321 colly. as mentioned above, on the impugned goods, they have violated the provisions of Section 46 (4) of the CA, 1962. Accordingly, the said imported goods are liable to confiscation, under Section 111(m) of the CA, 1962. This contravention and or violation falls within the purview of the nature of offence prescribed under Section 111(m) of the CA, 1962. Thus, the goods are liable to confiscation under Section 111(m) of the Customs Act, 1962.
21.1
Therefore, I hold that 4,38,062.996 MTs colly. as mentioned above, of Urea at a declared value of Rs. 403,67,00,024/- colly. as mentioned above and re-determined at Rs. 1011,41,64,829/- colly., as mentioned above, imported by the noticees from OMIFCO during the period from September, 2012 till May, 2013, as detailed in Annexure-A to the Show Cause Notice dated 18.09.2013, is liable to confiscation under Section 111(m) of the CA, 1962. I find that the Bs/E covered by the Show Cause Notice had been finally assessed at that relevant time, and the impugned goods have been cleared. As such, since the impugned goods have been cleared and are not available for confiscation, I refrain from imposing redemption fine in lieu of confiscation in respect of the said Bs/E in view of the legal settled legal position in the matters of :

 (i) 
SHIV KRIPA ISPAT PVT. LTD., V/s. COMMISSIONER OF C.EX. & CUS., NASIK, reported in 2009 (235) E.L.T. 623 (Tri. – LB)
 (ii)
CHINKU EXPORTS V/s. COMMISSIONER OF CUSTOMS, CALCUTTA, reported in 1999 (112) E.L.T. 400 (Tribunal). This judgment has been maintained by the hon’ble Supreme Court as reported in 2005 (184)E.L.T. A36 (S.C.) 
(iii) 
COMMISSIONER OF CUSTOMS, AMRITSAR V/s. RAJA IMPEX (P) LTD., reported in 2008 (229) E.L.T. 185 (P & H)

22.      As regards, imposition of penalty on M/s. KRIBHCO, under Section 112(a) of the CA, 1962, since it has been held that the impugned goods as detailed in Annexure-A to the Show Cause Notice are liable to confiscation under Section 111(m) ibid of the CA, 1962, I, therefore, hold that the penalty under Section 112 (a) ibid is attracted on the importers for their aforesaid acts of omissions and commissions. However, considering the fact that such imports are primarily for the use of general public i.e. farmers and they were acting on the instructions of the Govt. of India, I take a lenient view while determining the quantum of penalty.

23.
I find that M/s. KRIBHCO has cited various decisions/judgements in support of their contention on confiscation under Section 111(m) and penalty under Section 112(a) of the Customs Act, 1962, I am of the view that the conclusions arrived may be true in those cases, but the same cannot be extended to other case (s) without looking to the hard realities and specific facts of each case. Those decisions / judgments were delivered in a different context and under different facts and circumstances, which cannot be made applicable, in the facts and circumstances, to this case.

24.
 In view of the forgoing discussions and findings, I pass the following order:-
(a) 
For Urea imported at Kandla/Mundra:-
(i)
The 208955.276  MTs of Urea imported by them (166955.198 MTs at Kandla and 42000.078 MTs at Mundra), as detailed in Annexure-A, to the show cause notice, total value declared at Rs. 473,21,91,105/- (Rupees Four Hundred and Seventy Three Crore, Twenty One Lakh, Ninety One Thousand One Hundred and Five only - Rs. 381,31,85,869/- for Kandla and Rs. 91,90,05,236/- for  Mundra = 473,21,91,105/-) is confiscated under Section 111(m) of the Customs Act, 1962. However, since the same is not available for confiscation, having been already cleared, I refrain from imposing any redemption fine in-lieu of such confiscation, in view of the settled legal position;
(ii)
The value of Rs. 190,19,92,656/- (Rupees One Hundred and Ninety Crore, Nineteen Lakh Ninety, Two Thousand Six Hundred and Fifty Six only - Rs. 150,37,83,924/- for Kandla and Rs. 39,82,08,732/- at Mundra), declared by them in respect of the aforesaid 208955.276 MTs of Urea imported by them at Kandla/Mundra, is rejected and re-determined as Rs. 473,21,91,105/- (Rupees Four Hundred and Seventy Three Crore, Twenty One Lakh, Ninety One Thousand One Hundred and Five only- Rs. 381,31,85,869/- for Kandla and Rs. 91,90,05,236/- for Mundra = 473,21,91,105/-), as detailed in Annexure-A to the Show Cause Notice, under Section 14 of the Customs Act, 1962 read with the Rule 4 of the Customs Valuation (Determination of value of Imported Goods) Rules, 2007;
(iii)
 I demand the differential Customs duty amounting to Rs. 17,63,63,818/- (Rupees Seventeen Crore, Sixty Three Lakh, Sixty Three Thousand Eight Hundred and Eighteen only- Rs. 14,39,10,384/- for Kandla and Rs. 3,24,53,434/- for Mundra = 17,63,63,818/-) on import of Urea, as detailed in the Annexure-A to the show cause notice and order to recover the same from them under Section 28 (1) of the Customs Act, 1962; 
(iv)
I impose a penalty of Rs. 1,75,00,000/- (Rs. One Crore Seventy Five Lac only - Rs. 1,50,00,000/- for Kandla and Rs. 25,00,000/- for  Mundra = 1,75,00,000/-) on M/s KRIBHCO, under Section 112 (a) of the Customs Act, 1962, for their aforesaid acts of omission and Commission, in respect of Urea imported by them at Kandla/Mundra;
.

(b)
For Urea imported at Mangalore:- 

(i)
The 109920.731 MTs of Urea imported, as detailed in Annexure-A to the show cause notice, totally valued at Rs. 251,17,92,365/- is confiscated under Section 111(m) of the Customs Act, 1962. However, since the same is not available for confiscation, having been already cleared, I refrain from imposing any redemption fine in-lieu of such confiscation, in view of the settled legal position;
(ii)
The value of Rs. 101,63,31,848/- (Rupees One Hundred and One Crore, Sixty Three Lakh, Thirty One Thousand Eight Hundred and Forty Eight only), declared by them in respect of 109920.731 MTs of Urea imported by them at Mangalore, is rejected and re-determined as Rs. 251,17,92,365/- (Rupees Two Hundred and Fifty One Crore, Seventeen Lakh, Ninety Two Thousand Three Hundred and Sixty Five only), as detailed in Annexure-A to the Show Cause Notice, under Section 14 of the Customs Act, 1962 read with the Rule 4 of the Customs Valuation (Determination of value of Imported Goods) Rules, 2007; 
(iii)
I demand the differential Customs duty amounting to Rs. 9,31,89,622/- (Rupees Nine Crore, Thirty One Lakh, Eighty Nine Thousand and Six Hundred Twenty Two only) on import of Urea, as detailed in the Annexure-A to the show cause notice and order to recover the same from them under Section 28 (1) of the Customs Act, 1962. 
(iv)
I impose a penalty of Rs. 1,00,00,000/- (Rs. One Crore only) on M/s KRIBHCO, under Section 112 (a) of the Customs Act, 1962, for their aforesaid acts of omission and Commission, in respect of Urea imported by them at Mangalore;
(c) 
For Urea imported at Vishakhapatnam (Vizag):-

 (i)
The 77122.270 MTs of Urea imported, as detailed in Annexure-A, to the show cause notice totally valued at Rs. 185,05,44,991/- is confiscated under Section 111(m) of the Customs Act, 1962. However, since the same is not available for confiscation, having been already cleared, I refrain from imposing any redemption fine in-lieu of such confiscation, in view of the settled legal position;
(ii)
The value of Rs. 71,99,86,517/- (Rupees Seventy One Crore, Ninety Nine Lakh, Eighty Six Thousand and Five Hundred and Seventeen only), declared by them in respect of 77122.270 MTs of Urea imported by them at Vishakhapatnam, is rejected and re-determined at Rs. 185,05,44,991/- (Rupees One Hundred and Eighty Five Crore, Five Lakh, Forty Four Thousand and Nine Hundred Ninety One only), as detailed in Annexure-A to the Show Cause Notice, under Section 14 of the CA, 1962 read with the Rule 4 of the Customs Valuation (Determination of value of Imported Goods) Rules, 2007;
(iii)
I demand the differential Customs duty amounting to Rs. 7,04,50,752/- (Rupees Seven Crore, Four Lakh, Fifty Thousand Seven Hundred and Fifty Two only) on import of Urea, as detailed in the Annexure-A to the show cause notice, and order to recover the same from them under Section 28 (1) of the Customs Act, 1962. 
(iv)
I impose a penalty of Rs. 75,00,000/- (Rs. Seventy Five Lac only) on M/s KRIBHCO, under Section 112 (a) of the Customs Act, 1962, for their aforesaid acts of omission and Commission, in respect of Urea imported by them at Vishakhapatnam;
(d)
For Urea imported at Tuticorin:-

(i)
The 42064.719 MTs of Urea imported, as detailed in Annexure-A, totally valued at Rs. 101,96,36,368/- is confiscated under Section 111(m) of the Customs Act, 1962. However, since the same is not available for confiscation, having been already cleared, I refrain from imposing any redemption fine in-lieu of such confiscation, in view of the settled legal position;
(ii)
The value of Rs. 39,83,89,003/- (Rupees Thirty Nine Crore, Eighty Three Lakh, Eighty Nine Thousand and Three only), declared by them in respect of 42064.719 MTs of Urea imported by them, at Tuticorin is rejected and re-determined at Rs. 101,96,36,368/- (Rupees One Hundred and One Crore, Ninety Six Lakh, Thirty Six Thousand and Three Hundred Sixty Eight only), as detailed in Annexure-A to the Show Cause Notice, under Section 14 of the CA, 1962 read with the Rule 4 of the Customs Valuation (Determination of value of Imported Goods) Rules, 2007;
(iii)
I demand the differential Customs duty amounting to Rs. 3,87,13,029/- (Rupees Three Crore Eighty Seven Lakh Thirteen Thousand and Twenty Nine only) on import of Urea, as detailed in the Annexure-A to the show cause notice and order to recover the same from them under Section 28 (1) of the Customs Act, 1962. 

(iv)
I impose a penalty of Rs. 40,00,000/- (Rs. Forty Five Lac only) on M/s KRIBHCO, under Section 112 (a) of the Customs Act, 1962, for their aforesaid acts of omission and Commission, in respect of Urea imported by them at Vishakhapatnam;
(e)
Interest: - I order to recover the interest on applicable rates on the differential amount of Customs duty of Rs. 37,87,17,221/- (Rs. Thirty Seven Crore Eighty Seven Lakh Seventeen Thousand Two Hundred and Twenty One: Rs. 143910384 at Kandla + Rs. 32453434 at Mundra + 93189622 at Mangalore + 70450752 at Vishakhapatnam (Vizag) + 38713029 at Tuticorin) as confirmed and ordered to be recovered, with regard to the Urea imported by them from OMIFCO, at different ports viz. Kandla / Mundra, Magalore, Vishakhapatnam (Vizag) and Tuticorin, as mentioned above, under Section 28 AA of the Customs Act, 1962. 

(PVR REDDY)

COMMISSIONER

By R.P.A.D. / Hand Delivery

F. No. S/10-82/Adj/2013-14



  Dated: 30.11.2015
To, 


M/s. Krishak Bharati Cooperative Limited (KRIBHCO) 

A-10, Sector-1, NOIDA, Gautam Budh Nagar (NOIDA)
Uttar Pradesh – 201301

Copy to:

(1) 
The Additional Director General, DRI, Ahmedabad.

(2) 
The Commissioner of Customs, Mangalore, New Customs House, Panmbur, Mangalore – 575010
(3) 
The Commissioner of Customs, Visakhapatnam, Customs House, Port Area, Vishakhapatnam, Andhra Pradesh – 530035.

(4)
The Commissioner of Customs, Tuticorin, Customs House, New Harbour Estate, Tamilnadu – 628 004

(5)
The Deputy Commissioner of Customs (Recovery), CH, Kandla

(6) 
The Deputy Commissioner of Customs (Review), Chief Commissioner Office, Gujarat Zone, Ahmedabad.

(7)
Guard File. 

(PVR REDDY)
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